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Abstract

This report contains a detailed legal assessmeerisfing social security provisions
against the requirements of Convention No. 102,isictended to serve as a reference in
view of a possible future ratification of Convemtitdlo. 102. It formulates a number of
recommendations and, on the basis of the analysisailable data, concludes that South
Africa is indeed in a good position to ratify treedsConvention.
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Executive summary

Context and background

South Africa has succeeded over the years in pseyaly establishing significant
building blocks of a comprehensive social secusitgtem through a mix of contributory
(social insurance) and tax-financed (social assi®p schemes covering the classic
contingencies of social security and offering pctia against poverty, vulnerability and
social exclusion. Its statutory and effective cager rates are above the region’s average
and comparable to or even beyond those of othe€CBRlountries. There is also a general
assumption that the system, at least in some otadtmponents, meets international
minimum standards in the field of social securiget out in Conventions and
Recommendations of the International Labour Orgsiun.

Despite progress made in recent years and the vachent of significant levels of
coverage and protection and this general assumpficompliance, South Africa has not
yet ratified any of the Conventions of the Interoi@al Labour Organization that set
standards in the field of social security.

Within the context of the long-lasting collaboratibetween the Government of South
Africa and the ILO, this report has been preparetha request of the Department of
Labour, with a view to assessing whether Southcaffivould indeed be in a position to
ratify the ILO Convention Concerning Minimum Standta of Social Security, 1952 (No.
102). Convention No. 102 is the flagship Conventidgnthe ILO in the field of social
security deemed to embody an internationally aeckptefinition of the very concept of
social security. It is a key guiding tool for thetablishment of comprehensive social
security systems and reform processes at natianadl,| as well as a reference at
international and regional level. It defines thaeenclassic branches of social security —
medical care, sickness benefit, unemployment berwdi-age benefit, employment injury
benefit, family benefit, maternity benefit, invati benefit and survivors’ benefit — and
sets minimum requirements for each branch. Thisikstyument also establishes common
rules of collective organization, financing and mgement of social security, as well as
principles of good governance of the system unldergeneral responsibility of the State,
the right to due process and the principle of dtuaf treatment of non-national residents.

Key findings

This report contains a detailed legal assessmerexisting social security provisions
against the requirements of Convention No. 102,isiictended to serve as a reference in
view of a possible future ratification of Convemtidlo. 102. It formulates a number of
recommendations and, on the basis of the analysisailable data, concludes that South
Africa is indeed in a good position to ratify tregdsConvention.

More specifically, this report concludes that SoAfnica could ratify the Convention on
the basis of the branches that comply, for the rpast, with its requirements, namely:
Old-age benefit (Part V), Employment injury benefit (Part VI), Family benefit (Part
VII), and Invalidity benefit (Part 1X).

Ratification of three other parts of the ConventioamelySickness benefit (Part Ill),
Unemployment benefit (Part 1V) and Maternity benefi (Part VIII) , would also be
possible, subject to slight parametric adjustmaritshe scheme under which they are
provided.
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With respect to the other branches of social sgcwhich are not in compliance with
Convention No. 102, in particuldedical Care benefit (Part Il) andSurvivors’ benefit
(Part X), acceptation could be considered at a later datenwiational circumstances
allow.

The legal analysis undertaken in this report atstcludes, importantly, that the system is,
for the most part, in conformity with the generales and principles set out in the
Convention.

Beyond the requirements of the Conventstricto sensyit is also submitted that South
Africa has the infrastructure, manpower and expertieeded for the improvement and
maintenance of the existing system. The prereggiddr further extending social security
in accordance with ILO social security standardstAus met in terms of administrative
capacity, an important factor to consider at theetof ratification.

Why ratify Convention No. 1027

In ratifying Convention No. 102, South Africa woubeé following the guidance provided
by the latest international labour standard, theigdd°rotection Floors Recommendation
(No. 202), adopted by the International Labour @oerice in June 2012. The system in
place aims at providing income security to the grgtanumber, at a level that is perhaps
not the highest but that is adequate for it toilfits two main functions: prevent
vulnerability and destitution through social assiste and contribute to poverty reduction
and mitigate the impact of vulnerability througttisd insurance. It is therefore very much
in line with the spirit and objectives of Recommatidn No. 202, and at the same time
with that of Convention No. 102.

There would be many advantages for South Africatidy Convention No.102. In periods
of reform, ratification can give a particularly@tg signal to society and social partners of
the State’s commitment to comply with minimum sbaacurity standards. Convention
No. 102 can thus facilitate the social and widdiomal dialogue process by becoming an
integral component — in terms of standards, bendksnand principles — of social security
reform.

In addition to the commitment that a country shdwsts population by ratifying the
Convention, it demonstrates to the internationahmmaoinity its political acceptance of the
minimum standards and basic social security priesiget out in the Convention, and a
concrete step towards meeting its obligations uotleer international instruments for the
protection of human rights and under regional imants, thereby setting an example for
other countries. South Africa is the closest amaogntries in the region to having
established a complete and comprehensive systehudthas the opportunity to become a
model and an example for other southern African Afritan countries to follow by
ratifying, and applying, a key technical ILO Contien. By ratifying this flagship
instrument, established as the main referencedciaksecurity systems by the Southern
African Development Community (SADC) Code of Socsdcurity, and being the first
country to do so in the region, South Africa woaktablish itself as the forerunner. Also,
like other BRICS countries, South Africa can dentiis through the act of ratification
that it has the political will to complete the effiwe implementation of coherent social
security systems as part of its national developrpelicies, in line with Recommendation
No. 202.

Both international law and foreign law have sereml continue to serve as important
sources for the development of the South Africatiadaecurity framework. This flows

from the provisions of the Constitution which reguihe consideration of international law
in the interpretation of the right to have accessdcial security and appropriate social
assistance as well as the fact that South Africa &leady ratified a number of
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international and regional instruments that set thet right to social security. Hence,
ratifying Convention No. 102 would be in line withe rights-based approach to social
security embraced by South Africa.

The way forward

The ILO is confident that the essential componeftsSouth Africa’s social security
system, in law and, to a reasonable extent, intipega@re consistent with Convention No.
102 and that ratification would provide a solid awstainable basis for the development
and progressive extension of social security inrtfeglium and longer term. Convention
No. 102, together with Recommendation No. 202,seme as a road map for the reform
process currently underway in South Africa with & of remedying the deficiencies of
the current system using international minimum dsads as references for the
development and reform of social security schemes.

In the continuity of its long-lasting collaboratienth the Government of South Africa, the
ILO is available and well-disposed to provide the@v&nment with the technical
assistance required to complete the ratificatiacess, as well as that needed to ensure
greater conformity of national law and practicehwtihe requirements of Convention No.
102 and to align the reform process with the pples and standards outlined in
Convention No. 102 and Recommendation No. 202.
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BCEA Basic Conditions of Employment Act

CCOD Compensation Commissioner for Occupationag@se

CEACR Committee of Experts on the Application of n@ention and
Recommendation
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NHI National Health Insurance Act
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OHSA Occupational Health and Safety Act

PFMA Public Finance Management Act
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SAA Social Assistance Act

SADC Southern African Development Community

SASSA South African Social Security Agency

SDA Skills Development Act

UIA Unemployment Insurance Act

UICA Unemployment Insurance Contributions Act

UIF Unemployment Insurance Fund

UN United Nations
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Introduction

The Constitution of the Republic of South Africaskrines social security as a right which
is guaranteed by the establishment of a compeldiggl and institutional framework that
establishes a well advanced and developed sodaltigesystem. South Africa has indeed
succeeded, over the past years, in establishingn@rehensive social security system
covering the nine classic contingencies set ouConvention No. 102 and offering
protection against poverty, vulnerability and sbebeclusion. A leader in the region, South
Africa has achieved relatively high coverage rates to an inventive mix of contributory
(social insurance) and non-contributory (sociahtggaschemes, well suited to the diversity
in patterns of employment and relatively high unkypment rates, and unequal
distribution of income and jobs among its populatioaused by its unique history. The
social security system is tailored to meet the aogrotection needs of persons
experiencing a wide range of personal circumstaraas with different contributory
capacity.

At the international level, South Africa is playiran increasingly prominent role as
witnessed by the high level of involvement of isladjates at the 101st Session of the
International Labour Conference (2012) in the pssdeading to the adoption of the Social
Protection Floors Recommendation (No. 202). Thenttguis also imposing itself as an
example of “good practices” and exports its experin the area of social security to other
parts of the world.

In the last years, a profound reflection has beedetiaken on the reform of existing
contributory provisions, in view of the gaps andrstomings identified and with the
objective of enhancing the protection of personseped, as well as the efficiency,
effectiveness and sustainability of the system. pest of its poverty alleviation

programme, the South African Government alreadyaipe a number of income support
programmes including the old-age grant, the didggikjirant and the child support grant.
These programmes reached 14 million beneficiane20d10 compared to 2.6 million
beneficiaries in 1997 due to the reform undertakgnthe Government. This wider
coverage has helped South Africa reduce extremerpoamongst its population.

However, there are still a number of deficiencieshie system which leave a number of
important coverage gaps and which hamper the efffigi of existing modes of protection.

With a view to improving the current system, pragdedor reforms have been put forward
and are currently envisioned by the South Africaavé&nment. As part of its long-lasting

collaboration with the Government and social pagnthe ILO is providing advice in the

context of the reform, with the standards and fpies set out in ILO Conventions and

Recommendations concerning social security as é&yances.

This report has been prepared on the basis of @esedrom the Department of Labour,
with a view to assessing the possibility for Sodtfrica to ratify the flagship ILO
Convention in the field of social security, the @ention Concerning Minimum Standards
of Social Security, 1952 (No. 102). It containsetiailed legal assessment of existing social
security provisions against the requirements of v@ation No. 102, and is intended to
serve as a reference in view of a possible futatiaation of Convention No. 102.

The analysis undertaken therein is meant to givm@ication of where the South African

social security system and its various branchewdstarelation to the benchmarks set out
in the Convention, defined with reference to theaomal context and applied to it. It is not

meant to provide an authoritative statement of diampe or non-compliance of the

system with the Convention, the competence of whahwith the Committee of Experts

on the Application of Conventions and Recommendati®EACR), the supervisory body

in charge of monitoring the application of ILO slands by States following ratification.

South Africa: Report to the Government 1



Chapter | provides an overview of the main provisiand minimum requirements of ILO
social security standards and most particularlys¢hof Convention No. 102, which are
used as the benchmarks against which the sociatigestatutory provisions currently in
force in South Africa are assessed. This chaptw abntains a description of South
Africa’s social security legal framework and an entory of the legal provisions
establishing and governing the functioning of tlagiaus social security schemes in place
in the country.

Chapter Il examines the compatibility of South Afs social security legislation and the

branches it covers with the minimum standards amtiples set out in the respective

Parts of Convention No. 102. The analysis was noadihe basis of the data available and
of the legislation in force at the time of writing.

With regard to the analysis it is important to natethis early stage that one of the key
benchmarks specified in the Convention, the wageaonings of a “standard beneficiary”,
has proven less straightforward than others tdobska This benchmark is of significance
because it is used as the “reference wage” forsasgewhether the levels of the benefits
provided under the various schemes in place in ¢bantry meet the minimum
requirements of the Convention. Despite the guidgmovided by the Convention as to
whom is considered as a “standard beneficiary” eatlly, a person deemed typical of
skilled labour for the purpose of assessing eamiatated benefits, and a person deemed
typical of unskilled labour for assessing flat-rafmd non-contributory benefits
Identifying a beneficiary whose earnings or wagesrapresentative of all persons covered
is a difficult task in the current South Africanntext where wide disparities of income
exist between the main categories of economic iiedvand occupations, in some cases
more or less equal in size. This report thus takpsagmatic approach to this question by
using as reference wage the weighted average @fatmings of the two groups of (skilled)
occupations with the highest number of people tess the level of the benefits paid by
contributory schemes to a “standard beneficiary'aiagt the requirements of the
Convention. The assessment of the level of nonritrtidry benefits (grants) is done on
the basis of the average wage of persons in thendotncategory of occupation belonging
to unskilled labour. Should South Africa wish to vaoahead with the ratification of
Convention No. 102, the ILO would encourage thisuésto be further discussed and
analysed at national level.

In Chapter lll, the prospects of ratification of i@ention No. 102 by South Africa are
examined against the background of the compatibgibalysis done in Chapter II.

Conclusions are drawn as to the Parts of the Cdiovethat are applied by the legislation,
and areas which could be improved for greater campé. Recommendations are then
formulated as to the Parts that could be acceptedebGovernment in the ratification, and
as to the way forward.

Convention No. 102 is a key reference in that iigsages social security as being provided
through an integrated, comprehensive and cohergatera that meets minimum
requirements for the protection of beneficiaried #mat applies basic principles of good
governance. It provides a valuable framework tloadd be used as a road map and guide
South Africa’s reform and support efforts to cregteater coherence while addressing
current gaps in the provision of social securitheTILO is well-prepared to assist the
Government in this process and to provide the tassie needed for ratification and
implementation of Convention No. 102.

2 See Articles 65 and 66 of Convention No. 102 whichvide further guidance as to how to
identify the typical skilled and unskilled labowsdor the purpose of the analysis.
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CHAPTER I: THE LEGAL FRAMEWORK: INTERNATIONAL
HUMAN RIGHTS INSTRUMENTS, ILO SOCIAL SECURITY
STANDARDS AND NATIONAL SOCIAL SECURITY SYSTEM

International legal instruments, and notably ILOn@entions and Recommendations, lay
down internationally agreed standards in the f@ldsocial security. International social
security standards constitute the main referenmesttes when establishing, developing
or reforming their social security system througiured policy and legal frameworks.
When ratified, ILO Conventions create binding oatigns for member States; and if not
ratified, they provide guidance and orientationsthie same way as Recommendations do.
This chapter provides an overview of their mainvigions and minimum requirements,
and most particularly those of Convention No. MBich will be used as the benchmarks
against which the social security statutory prarisicurrently in force in South Africa will
be assessed. At the same time, in order to bettrstand the South African context, this
chapter also contains a description of the natispalal security legal framework and an
inventory of the legal provisions establishing guoderning the functioning of the various
social security schemes in place in the country.

A. The international legal framework

Concern for social security at the internationakldirst manifested itself with the creation
of the ILO in 1919. Initially charged with the maatd to promote workers’ social security
rights, the ILO was later entrusted with a widesktan 1944, that of contributing to
achieving the extension of social security to thlbse in need”. Some years later, social
security was recognized by the world community tedhiin the General Assembly of the
newly established United Nations, as an internatidttuman right, part of those “basic
rights and freedoms to which all humans are edtitl8ince then, social security has been
explicitly recognized as a human right, and engutiras such in international legal
instruments and standards for its implementatiorvehdeen formulated in ILO
Conventions and Recommendations.

a) The right to social security in international
human rights instruments

From an international legal perspective, the retamgmof the right to social security has
been developed through universally negotiated awmed instruments that establish
social security as a basic social right to whicergshuman being is entitled. In this way,
the right to social security has been enshrinegkireral human rights instruments adopted
by the United Nations, and is expressly formulaasdsuch in fundamental human rights
instruments, namely the Universal Declaration ofmdn Rights,and the International
Covenant on Economic, Social and Cultural RighBE@CR).

Specifically, Article 22 of the Universal Declaati of Human Rights lays down that:
Everyone, as a member of society, has the righbtial security and is entitled to realization,
through national effort and international coopenatand in accordance with the organization
and resources of each state, of the economic,|smeiacultural rights indispensable for his
dignity and the free development of his personality

And states in its Article 25 that:

(1) Everyone has the right to a standard of livaagquate for the health and well-being of
himself and of his family, including food, clothingousing and medical care and necessary
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social services, and the right to security in then® of unemployment, sickness, invalidity,
widowhood, old age or other lack of livelihood inccimstances beyond his control.

(2) Motherhood and childhood are entitled to sdez@ae and assistance. All children, whether
born in or out of wedlock, shall enjoy the sameiaqarotection.

The International Covenant on Economic, Social d@ltural Rights (hereinafter
“ICESCR?”) stipulates in its Article 9 that:

[tihe States Parties to the present Covenant réoedhe right of everyone to social security,
including social insurance.

While the Universal Declaration of Human Rights stitntes an unchallenged statement of
fundamental human rights, the ICESCR has the gualia treaty, open for signature and
ratification and thus, a means for enforcing thiesman rights. States’ obligation in the

implementation of these rights is one of progressealization, as they undertake, upon
ratification, to take steps towards the full reatian of the rights, “to the maximum of their

available resources” (Article 2, para. 1).

b) Social security for all: at the core of the ILO’ s
mandate

The promotion of social security and the furtheeatthis right is an important part of the
ILO’s mandate, since its foundation in 1919 (IL®192, Preamble and Article 1). From
then onwards, the ILO was established as the dtythiarthis field. To this effect, the
preamble of the ILO Constitution states that thg@adization’s mandate is to improve
conditions of labour througimter alia,

the prevention of unemployment, ... the protectiortref worker against sickness, disease,
and injury arising out of his employment, the pobien of children, young persons and
women, provision for old age and injury.

The ILO’s mandate was widened by the DeclaratioRtifadelphia, the first international

legal instrument to stipulate the right to socedwity as a right belonging to all, and the
first expression of the world community’s commitrhém the extension of social security
to all. The Declaration of Philadelphia, made wéthe ILO Constitution, lays down the:

solemn obligation of the International Labour Origation to further among the nations of the
world programmes which will achieve”, among othefthe extension of social security
measures to provide a basic income to all in neleduoch protection and comprehensive
medical care”, as well as “provision for child waelé and maternity protection (ILO, 1944,
Article 111(f) and (h)).

More than 50 years later, in 2001, social secunis reaffirmed by the International
Labour Conference as a fundamental human rightindxtension to all in need was
restated as a fundamental part of the ILO’s mandaid a challenge that needed to be
addressed seriously and urgently by all membeeS@#LO, 2001). Consequently, the ILO
launched in 2003 the Global Campaign on Social ®gcand Coverage for All. The ILO
Declaration on Social Justice for a Fair Globalmatadopted by the International Labour
Conference in 2008, again reaffirmed the tripad@gsmmitment to extend social security to
all in need of such protection in the frameworkref Decent Work Agenda.

The International Labour Conference in 2009 recogphithe crucial role of social
protection policies in crisis response, and theb@ldobs Pact called for countries to “give
consideration, as appropriate, to building adeqeatgal protection for all, drawing on a
basic social protection floor”. The High-level Pdem Meeting of the UN General
Assembly on the Millennium Development Goals (MD@n®nit) in September 2010
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recognized that “promoting universal access to adoservices and providing social
protection floors can make an important contributim consolidating and achieving
further development gains” and hence endorsedadtialsprotection floor initiative which
the UN Chief Executives Board had launched in 2009.

Regional tripartite ILO meetings in Latin Americarab States and Asia and the Pacific
during 2007 and 2008 discussed social securitynsida strategies. A generigvo-
dimensional extension strategyemerged, combining the extension of coverage o al
through nationally defined social protection floarsd the progressive implementation of
higher levels of social security through comprehanssystems. This strategy was
endorsed by the Yaoundé Tripartite Declaration lo@ implementation of the social
protection floor adopted at the 2nd African Decdéftrk Symposium in Yaoundé in 2010,
and the Chair's Summary of the Tripartite Meetinfg Experts on Strategies for the
Extension of Social Security Coverage in 2009.

More recently, the International Labour ConfererineJune 2011, adopted a Resolution
and Conclusions which set out the strategy of therhational Labour Organization with
regard to addressing the challenge of extendingreme and further developing social
security systems (ILO, 2011a). Based on the prethisesocial security is a human right,
and a social and economic necessity, the ILC nibigidclosing coverage gaps is of highest
priority for equitable economic growth, social celoe and Decent Work for all women
and men, and called for the extension of socialurségc coverage through a two-
dimensional approach, with a view to building coefpgnsive social security systems.

Effective national strategies to extend social gggun line with national circumstances,
should aim at achieving universal protection of pegulation through minimum levels of
income security and health care (horizontal din@r)sand progressively ensuring higher
levels of protection guided by up-to-date ILO sbscurity standards, and notably ILO
Convention No. 102 (vertical dimension). In linethwihnational priorities, resources and
circumstances, such two-dimensional strategies ldhamn at building comprehensive
social security systems.

The two dimensions of the extension of coverage camsistent with moving towards
compliance with the requirements of tiocial Security (Minimum Standards)
Convention, 1952 (No. 102)and are of equal importance and should be pursued
simultaneously where possible (ILO, 2011b, paras@9).

In order to strengthen the normative basis of tkeresion of social security, the ILC
concluded that there was a need for a new intenmatiabour standard in the form of an
autonomous Recommendation on this subject to pedfleckible but meaningful guidance
to member States in building national social priadecfloors within comprehensive social
security systems. Accordingly, tls®acial Protection Floors Recommendation, 2012 (No.
202)was discussed and adopted by the ILC in June 2012.

C) Main ILO social security standards

The ILO, in the pursuit of its mandate in the figlidsocial security, and in its capacity as
the responsible UN agency, has over the years edaoptrange of standards, namely
Conventions and Recommendations, laying down ctmaieligations and guidelines for

States to implement this right.

Historically and conceptually, social security stards can be classified into three
different groups or generations of standards, albegrto the approach of social security
that they embodied at the time of their adoption.
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Table 1.

The first generation of standards correspondseartstruments adopted since the creation
of the ILO until the end of the Second World Wahe$e standards are aimed at
establishing compulsory social insurance systemsgecific branches and at covering the
principal sectors of activity and the main categef workers.

The second generation of standards correspondset@ra of social security. The new
approach consisted in unifying and coordinating ¥heious social protection schemes
within a single social security system covering @htingencies and extending social
security coverage to all workers. This new conaepis reflected in the flagship social
security Convention, namely the Social Securityr(ilwhium Standards) Convention, 1952
(No. 102).

The third generation of standards correspondsedartstruments adopted after Convention
No. 102. Modeled on the latter, they offer a higherel of protection in terms of the
population covered and the level of benefits anisecfirst-generation standards.

The adoption of the new Social Protection FloorsdR@mendation, 2012 (No. 202) marks
the beginning of a new phase in ILO social secusiyndard-setting, which could be
referred to as “universal social security coverage comprehensive systems” (2012-).
Recommendation No. 202 envisages the developmenbroprehensive social security
systems and the extension of coverage. It is tis¢ HLO standard that sets forth as its
priority objective the provision of basic levels sifcial security, i.e. essential health care
and basic income security, to all members of spcigith a view to realizing the human
right to social security and to progressively essurigher levels of protection.
Recommendation No. 202 also complements existimgdstrds by providing guidance on
how to cover the unprotected, the poor and mosterable, including workers in the
informal economy and their families. In this walyaddresses poverty, vulnerability and
social exclusion as “contingencies”. It further sages a systemic approach to social
security that should be reflected in national doeégurity extension strategies seeking to
close gaps in basic protection and raise levefgatiection, with explicit linkages to more
advanced ILO social security standards and not&mgvention No. 102 which should
serve as a reference for such purposes.

Since the establishment of the ILO, the Internatidrabour Conference has adopted 31
Conventions and 23 Recommendations on social $gcimi 2002, the ILO Governing
Body confirmed six out of these 31 Conventions @$aidate social security Conventions.
These are listed in the Table 1 below:

List of the main up-to-date ILO social security standards

- Income Security Recommendation, 1944 (No. 67)

- Medical Care Recommendation, 1944 (No. 69)

- Social Security (Minimum Standards) Convention, 1952 (No. 102)

- Equality of Treatment (Social Security) Convention, 1962 (No. 118)

- Employment Injury Benefits Convention, 1964 (No. 121)

- Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No. 128)

- Medical Care and Sickness Benefit Convention, 1969 (No. 130)

- Maintenance of Social Security Rights Convention, 1982 (No. 157)

- Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)
- Maternity Protection Convention, 2000 (No. 183)

- Social Protection Floors Recommendation, 2012 (No. 202)

Source: www.ilo.org
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d) Short overview of the minimum standards and
basic principles laid down in Convention No. 102

Convention No. 102 is the flagship of the six ugdtde ILO social security Conventions.
It is the only international Convention which definthe nine classic branches of social
security and sets minimum standards for each brambtlerefore, it is now widely
considered as the key reference for the establishwiecomprehensive social security
systems. The nine branches for which Convention1l88. makes provision are: medical
care, sickness benefit, unemployment benefit, gieltaenefit, employment injury benefit,
family benefit, maternity benefit, invalidity bemted@nd survivors’ benefit.

Theminimum standards are set for each contingency with regard to:

- minimum percentage of the population protected in case of occurresfcene of the
contingencies;

- minimum level of benefits to be paid in case of occurrence of one of the
contingencies, and

- conditionsfor and periods of entitlement to the prescribed benefits.

Table 2 displays the minimum legal requirementofivention No. 102 in relation to
cash benefits to be provided under the differentassecurity branches.
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Table 2.

Legal Requirements of Convention No. 102 - Cash Benefits

Convention No. 102

Minimum Standards

Social Security Coverage Minimum Duration of Payment of Entitlement Conditions
Branches Benefit Benefits
Sickness benefit At least 50 per cent of all employees; or 45% of  Benefit has to be granted Possibility to prescribe qualifying period; but no longer than
Economically active population constituting at reference for at least 26 weeks in necessary to preclude abuse;
least 20 per cent of all residents; or wage each case of sickness Possibility to establish waiting period of 3 days
Al residents with limited means
Unemployment benefit At least 50 per cent of all employees; or 45% of  Benefit has to be granted Possibility to prescribe qualifying period; but no longer than
All residents with limited means reference for at least 13/26 weeks, necessary to preclude abuse.
wage within period of 12months Possibility to establish waiting period of 7 days
Old-age benefit At least 50 per cent of all employees or 40% of  Pension has to be paid until  Prescribed age: not more than 65 years; possibility of fixing higher
Economically active population constituting at ~ "eference death age with due regard to working ability of elderly persons in country;
least 20 per cent of all residents, or wage pension of 40% has to be paid after qualifying period of 30 years of
All residents with limited contributions/ employment or 20 years of residence; reduced pension
residents with limited means to be paid after 15 years of contributions/employment
Employment injury benefit At least 50 per cent of all employees and their ~ 50% Possibility of converting Benefit has to be granted from first day of the occurrence of the
wives and children 50% pension into a lump sum employment injury;
where i ;
L 40% Benefit must be granted at least to a person having been employed in
Temporary invalidity f ’ (1) the degree of incapacity  the territory at the time of the accident
° is slight or
reference )
Permanent invalidity wage (2) the competent authority
is satisfied that the lump
sum will be properly utilized
Family benefit At least 50 per cent of all employees; or 3%or In case of periodical Possibility of prescribing a qualifying period, either not more than 3
Economically active population constituting at ~ 1:5% of  payment it shall be granted  months of contribution or employment, or one year of residence
least 20 per cent of all residents; or reference at least until child reaches
wage school- leaving age or age

All residents with limited means
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Maternity benefit

Invalidity benefit

Survivors’ benefit

At least all women in prescribed classes,
constituting not less than 50 per cent of all
employees; or

All women in prescribed classes of the
economically active population, constituting not
less than 20 per cent of all residents

At least 50 per cent of all employees; or

Economically active population constituting at
least 20 per cent of all residents; or

All residents with limited means

At least wives and children of employees
constituting not less than 50 per cent of all
employees; or

Wives and children of breadwinners in prescribed

classes of the economically active population,
constituting not less than 20 per cent of all
residents; or

All resident widows and resident children with
means below certain limit

45% of
reference
wage

40% of
reference
wage

40% of
reference
wage

Cash benefit has to be
granted for at least 12
weeks, unless a longer
period of absence from
work is required/ authorized
by national legislation

Benefit is to be granted
throughout the contingency
or until old-age benefits
become payable

Benefit has to be granted
throughout contingency

Possibility to prescribe qualifying period; but no longer than
necessary to preclude abuse

Pension of 40% of reference wage has to be paid at least after
completion of a qualifying period of 15 years of contribution/
employment or 10 years of residence; reduced benefit to be paid after
5 years of contributions/ employment

Pension of at least 40% of reference wage has to be paid at least
after a qualifying period of 15 years of contribution/ employment or 10
years of residence; reduced benefit to be paid after 5 years of
contributions/ employment; In case of a widow, the right to benefit
may be made conditional on her being presumed to be incapable of
self-support (due to e.g. advanced age, invalidity or caring for child of
deceased)




e)

These minimum standards should be reached by thkcagon of the following basic
social security principles anchored in Conventian M2, which have to be complied with
irrespective of the type of scheme establishedsd lage the:

- general responsility of the State for the due provision of the benefits and the
proper administration of the scheme, which requires that the social security system
be based on a proper legal framework, and thastiséinability of the systems be
ensured through regular actuarial valuations;

- collective financing of social security schemes, in a manner which avoids hardship for
people of small means, where the total of contidimst paid by workers must not
exceed 50% of the total resources of the scheme;

- guarantee of defined benefits by the State,
- adjustment of pensionsin payment,
- right of appeal in case of refusal of the benefit or complaint asto itsquality or quantity.

Convention No. 102 contains a number of clausestwhilow member states a certain
degree of flexibility in reaching its objectiveshi$ is done first by allowing ratifying
States to accept as a minimum three out of the Imiaaches of social security, with at
least one of those three branches covering a keimg-contingency or unemployment and
with a view to extending coverage to other conthmjes at a further stage (Article 2). In
addition, the scope of personal coverage under €dion No. 102 provides alternatives
that take into account differences in the employinstructure and in the socioeconomic
situation of member States, as well as betweediffexent categories of residents within a
State. Hence, for each branch accepted the Coowegities member States the possibility
to cover only a certain proportion of their popidat Furthermore, in the implementation
of social security branches it allows member Statesse economy and medical facilities
are insufficiently developed to make use of tempoexceptions relating, for example, to
the proportion of people covered (Article 3). Then@ention also provides for flexibility as
to the type of schemes member States may estdbtigimplementation of the Convention
and to reach its objectives. Such objectives camelaehed through: non-contributory
(universal or means-tested), or contributory soai@lurance schemes (with earnings-
related or flat-rate components or both), or a daatibn of both.

Relevance of Convention No. 102

As already mentioned, amongst the up-to-date samalrity Conventions, the most

prominent is Convention No. 102. It is the onlyeimational Convention which defines the

nine classic branches of social security that atermationally accepted, sets minimum
standards for each and lays down standards ancigdgs for the sustainability and good

governance of those schemes. Convention No.10@emed to embody an internationally

accepted definition of the very principle of so@akurity. It also provides guidance and a
framework for establishing comprehensive socialiggcsystems.

Over the years, Convention No. 102 has had, antintms to have, substantial influence
on the development of social security in variougiaoes of the world. In fact, “many

developing countries, inspired by the Conventicayehembarked upon the road to social
security” (ILO, 2011c, para 81). Moreover, as nabgdthe ILC, “several member States
currently implementing successful and innovativeiaosecurity extension policies have
recently ratified Convention No. 102 and othersehandicated their intention to do so”

(2011a, para. 28). Convention No0.102 has also geavithe blueprint for the European
Code of Social Security and a main reference ferdtlaboration of the Code on Social
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Security in the Southern African Development Comityuwhich in its article 4.3 requires
that every member State maintain its social secggistem at a satisfactory level at least
equal to that required for ratification of ConventiNo.102.

The uniqueness and relevance of Convention No. H32underlined by the ILO
constituents, is therefore undeniable.

f) Importance of ratification of Convention No. 102

There are many advantages for a state to ratifw@uaion No.102. Firstly, in periods of
reform, such as the case of South Africa, theicatibn of Convention No. 102 can give a
particular strong signal to society and social peng of the state’s commitment to comply
with minimum social security standards, whatevesigle the social security system
retains. Convention No. 102 can thus facilitatedbeial dialogue process by becoming an
integral component (in terms of the standards, leacks and principles) of social
security reform.

Moreover, Convention No. 102 can serve as a roga fimasocial security reform. This
Convention is a key reference in that it envisagesal security as being provided through
an integrated, comprehensive and coherent systém.i§ of particular importance for
South Africa since it has many components of a eelmmsive social security system and
is seeking to streamline these and create grealb@rence while addressing current gaps in
the provision of social security.

South Africa’s Constitution enshrines social seguas a right which has been guaranteed
by the establishment of a compelling legal anditut&nal framework. However, the
requirements of Convention No. 102 can serve toptera the existing framework by
reinforcing the technical parameters of existingesoes, thereby ensuring that minimum
standards are met, in terms of scope, level offiienthe financial sustainability of social
security schemes and good governance.

The ratification of Convention No. 102 would alssdn important step for South Africa in
giving effect to Recommendation No. 202 which stateat Member States should
consider giving effect and ratifying Convention N@2 as early as national circumstances
allow. member States are strongly encouraged ify thie Convention since it sets the
minimum standards to progressively achieve theioadrextension of social security and
effectively implement a coherent social securitgtegn. Just as other BRICS, South Africa
can demonstrate through the act of ratification ihhas the political will to complete the
effective implementation of coherent social segugystems as part of their national
development policies, in line with Recommendatian RD2.

In general terms, ratification of Convention No218 also recognized for bringing about
the following advantages:

A path to decent work, strategy for reducing povery and contribution to the
Millennium Development Goals

Primarily, once ratified and implemented through End applied in practice, Convention
No. 102 carcontribute greatly to decent work and poverty allevation by providing
for adequate minimum levels of benefits for the nia classic social security
contingencieswhich are designed to guarantee the replacemebotmr earnings as well
as access to medical care. As highlighted by tizitLthe ILO’s strategy for the extension
of social security (2011), Convention No. 102 “sets principles that guide the design,
financing, governance and monitoring of nationaliglosecurity systems (... and which)
continues to serve as a benchmark and referencéhengradual development of
comprehensive social security coverage at the matievel” (ILO, 2011a, para. 28).
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An international legal framework for fair and stable globalization and for ensuring a
level playing field

One of the most important features of the Conveni® that it lays down the basic
minimum social standards agreed upon by all playetise global economy. Therefore, an
international legal framework based on these stalsdensures a level playing field. It acts
as a safeguard of workers’ and their families’ tighand overall, it enhances countries’
competitive advantage in international trade byudng decent conditions for its
workforce and therefore more productive work. Stadnave shown that in their criteria
for choosing countries in which to invest, foreimgivestors rank workforce quality and
political and social stability highest among degsifactors’ International experience
proves that ILO social security Conventions, anchv@ation No. 102 more particularly,
serve as a means for preventing the levelling dofagocial security systems worldwide as
they constitute benchmarks for assessing whetter thquirements have been reached
and contribute to the creation of a worldwide Igvalying field for social conditions.

By ratifying Convention No. 102, a country thus tidutes to the establishment of a
global level playing field that prevents the dowamjng of the application of standards and
unfair competition by a “race to the bottom” leaglito lower protection, below the
minimum levels set out in Convention No.102.

Tools for policy and legal action

International labour standards also servetaagets for harmonizing national law and
practice in a particular field. The standards thereforerespnt worldwide agreed
guidelines for national social policies. Sincedt®ption Convention No. 102 has had and
continues to have a strong influence on the deamygh development of formal social
security systems worldwide; more than 50 years dif$eadoption, it still constitutes the
reference for the establishment and reform of $@aeaurity systems globally and is thus
considered as a symbol. It has adapted well togihgrperceptions and practices in social
security policies and programmes because it focoisesitcomes, whilst leaving room for
the determination of the mechanisms to attain therbe defined at national level.

Social security frameworks act as social and econaenstabilizers in times of crisis

The social impact of financial and economic crisasworkers and their families can be
mitigated by social security, by way of its autoimahcome replacement functions and
measures, i.e. unemployment benefit scheme andtcastfers which act as safeguards
against poverty and health care protection. Byfyiai Convention No. 102, a country
undertakes to implement minimum social securityhd#éads through a legal framework;
this ensures that the minimum standards of soei@lirty provided in compliance with
Convention No. 102 are maintained at all times. @ation No. 102 therefore acts as a
powerful tool for the maintenance of worldwide agteminimum standards of social
security at the national level (and therefore prndsg decent standards of living and the
health of its people) and for preventing countrfiesn backsliding and suffering from
long-term social consequences of the crisis.

¥ See McKinsey Global Institute. 2012frica at work: Job creation and inclusive growth
particularly Exhibit 18 p. 40 and Exhibit 19 p.4tr the case of South Africa. Main obstacles to
growth and job creation cited by Employers in Sodtfiica are, in order: macroeconomic
conditions and instability, limited access to finanhigh costs to operate (excluding wages and
including electricity, transport, and water), pickt instability, and insufficient skills.
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In this regard, the ratification of Convention N2 and its application in practice will
also enhance the confidence of insured persontiénstheme, in the national social
security administration, and in the political systef the country in general.

It must also be noted that the ILO disposes of igue supervisory system that aims,
primarily, at ensuring the application of ConvenSoby member States following
ratification. Based on communication and dialogine supervisory process allows the
identification of compliance gaps and the provisibrtiargeted technical assistance to help
States overcoming obstacles in implementationlsib allows workers’ and employers’
organizations to comment on the reports that Gewents of ratifying States have to
submit at regular intervals to the Committee of &xp on the Application of Conventions
and Recommendations (CEACR), the supervisory bodyarge of assessing compliance.

A basis for technical assistance

When a member State has ratified Convention No, itOthay benefit from the vast
experience of the ILO in the field of social prdten and from the provision of technical
assistance. This is of utmost importance whereuatcp is facing an ageing population or
in the context of a crisis when existing socialusig systems reforms aim at the reduction
of expenditures.

The technical assistance which the ILO offers ranfgem setting up new social security
systems, adapting existing schemes, and reformirtgeesocial security systems. It
includes policy advice, actuarial valuations anadits, advice on the collection of data
and assistance for the drafting of legislation.

A tool for the improvement of social security govamance, administration and services
and increased confidence in the system

Convention No. 102 lays down basic principles foe sound governance and proper
administration of social security (e.g. governmegntesponsibility in securing the
necessary financing for the benefits at least etekiels stipulated by the Convention and
periodical actuarial review of contributions andnékt Schedule, and tripartite
representation in administration, among others)esg&hprinciples, when taking a legal
form, together with the technical assistance whitprovided by the ILO following
ratification provide a solid basis for the estaiblient or reform of social security
institutions and increase these institutions’ actakbility and therefore, acceptance by the
public. This, in turn, increases the public permapof the legitimacy of the social security
institutions and boosts “contribution complianceidrale”.

A commitment to Convention No. 102 and to thesaqples, expressed by the act of
ratification, enables the provision of regular asuastainable benefits and the sound
governance of institutions, thus enhancing insupedsons’ confidence in the social
security system, in the national social securityisistration and in the political system of
a country in general. Convention No. 102 can theiwes as a guiding instrument to
improve aspects of South Africa’s existing socedigity system where gaps remain.

Convention No. 102 as a tool for the progressive plementation of social security
and the extension of coverage

Convention No. 102 is considered as a tool forgktension of social security coverage,
and provides ratifying countries with an incentfee doing so by offering flexibility in its

application, depending on the socio-economic le¥e¢he countries. As mentioned above,
this is done througfiexibility clausesallowing ratifying member States to gradually attai
universal coverage. Based on the notion that eadhtry should have the discretion to
determine how best to ensure its income secuhigreby reflecting in its choices its social
and cultural values, history, institutions and lex&# economic development, the

South Africa: Report to the Government 13



B.

a)

Convention fixes a set of objectives or standasd®tl on commonly agreed principles that
constitute a socially acceptable minimum for allnmber States. It thus prescribes certain
minimum requirements to be observed by ratifyingt&t while aiming at the progressive
realization of a more comprehensive protection,hbot terms of the number of
contingencies covered and of persons protected.

A tool that provides the flexibility required to address new trends in the labour
market and a new social security policy paradigm

With respect to the adoption of policies aimed stilelishing anew balance between
expenditure and income in pension scher@envention No. 102 offers a range of options
to ratifying States. With respect ¢banges in retirement ag€onvention No. 102 sets out
that “the prescribed age shall be not more thaye@is or such higher age as may be fixed
by the competent authority with due regard to tloekimg ability of elderly persons in the
country concerned” (Article 26, paragraph 1). Iblsvious that the working ability of the
insured persons depends on their individual hesiltmation. In light of this provision,
Convention No. 102 does not oppose reforms giviteyried persons the right to retire
earlier with a reduced level of pension if the r&thn factor is suitable. Convention No.
102 further stipulates that the minimum pensionglehave to be maintained throughout
the contingency and that they shall be reviewedldfang substantial changes in the
general level of earnings where these result frobstntial changes in the cost of living”
(Articles 65, paragraph 10, and 66, paragraph &arivention No. 102).

Towards the ratification of Convention No. 102 by 8uth Africa?

When ratifying Convention No. 102, a country denaiss to the international
community and to its population that it accepts @&dvilling to apply the minimum
standards and basic principles laid down in thev@ntion. This is particularly true when a
country becomes the forerunner in its region, &sfitst one to ratify an international
Convention. There is currently no southern Africaruntry that has ratified Convention
No. 102. Thus, South Africa has the opportunitypémzome a model and an example for
other southern African and African countries tddaei by ratifying, and applying, a key
technical ILO Convention.

To date, 48 countries have ratified Convention Na2 and several other countries have
demonstrated a strong interest in doiné sorecent years, the ratification of Convention
No. 102 was of particular importance for countriésdergoing political change or

comprehensive labour market reforms including Brg2009), Bulgaria (2008), Romania

(2009) and Uruguay (2010). For South Africa, as d@halysis undertaken in this report
demonstrates, Convention No. 102 has a huge palettti serve as a catalyst for

improvement of the current system through the refof existing schemes and extension
of coverage.

The social protection system of South Africa

General overview

South Africa’s current social security system iss@nably comprehensive by middle-
income country standards. The system is comprigednoextensive social assistance

4 For detailed information on the ratification of @ention No. 102, see:

http://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:300:0::N0O:11300:P11300 INSTRUM
ENT 1D:312247:NO
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programme and a number of social insurance progesnm@and is underpinned by an
entrenched Constitutional right to social security.

Although the new democratic government inheritesbeial security system aimed at the
white minority population “that was fragmented, qoéable and administratively
inefficient” (Liebenberg, 2006, p. 70), the curreBouth African Constitution is
characterised by a broad-ranging Bill of Rights,ichhincludes socio-economic and
environmental rights. The right to social securigy entrenched as one of the socio-
economic rights provisions contained in Sectionsa@@ 27 of the Constitution. Section
26(1) provides the right of everyone “to have ascesadequate housing”, and Section
27(1) the right of everyone “to have access to l{aplth care services, including
reproductive health care; (b) sufficient food aratev; and (c) social security, including, if
they are unable to support themselves and thegragmts, appropriate social assistance.”
These first subsections of Sections 26 and 27 césply are qualified by a second
subsection, which reads: “The state must take redide legislative and other measures,
within its available resources, to achieve the msgive realization of each of these
rights.”

All these rights are enforceable by the Courts, gr@dCourts have a wide discretion to
grant “just and equitable” remedies. The Consbtuiplaces an overarching obligation on
the state to “respect, protect, promote and fulfi# rights in the Bill of Rights5,which
means that all the rights in the Bill of Rights iose a combination of negative and
positive duties on the state. The Constitutionalif€bas developed a substantial body of
jurisprudence on the obligations imposed by theéoseconomic rights provisions in the
Constitution although it has yet to delve into #wpe and content of the right to social
security pursuant to Section 27(1)fc).

As pointed out earlier, the current social secusitgtem is comprised of a comprehensive
social assistance programme and a number of sosiaiance programmes. Each will now
be discussed in turn (social assistance in path;social insurance in part c). This will be
followed by a brief overview of current proposats feform of the South African social
protection system (part d). Finally, the distinough African legislative scheme applicable
to each of the branches of social security conthiime Convention No. 102 will be
succinctly summarised (in part e), then each saealirity contingency will be analysed in
Chapter Il of this report.

b) Social assistance

Social assistance takes the form of social gravitgch are paid according to the terms of
the Social Assistance Act 13 of 2004. The four nmsooial grants are the grant for the
aged, the grant for the disabled, the foster dpidiht, and the child support grant.

Numerous studies indicate that the system of sgc#aits have contributed significantly to
reducing overall poverty and (income) inequalitys & recent report noted, “Not only do

® Section 7(2) of the Constitution.

® For an overview, see Dupper, O. 2012. “The Roleas and Legal Institutions in Reform of Social
Protection Systems: Experiences from South Africa”K. Bender and M. Kalternborn (eds):
Reforming Social Protection in Developing Countribgterminants and Strategies of Institutional
Change(Kluwer 2012, forthcoming).

" The other grants are the war veterans grant, ahe dependency grant, grant-in-aid, and social
relief of distress. Selattp://www.sassa.gov.zflast accessed on 4 March 2012].
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the grants have a significant impact on povertytliatlower poverty line) but they also
make a significant impact on inequality... (T)he Gioifficient on “pre-grant” income is
0.03 higher than when calculated on either repoitesbme or simulated income”
(Leibbrandt, 2010, p. 6@).

The positive attributes of social transfers havenbeonfirmed and evidence suggests that
they constitute an effective tool to prevent anghtfi poverty (Caracciolo, 2010). It
suggests, in particular, that social assistancesfieas increase domestic demand and
encourage growth by expanding domestic marketsi(@me, 2011, p. 779). In addition,
there is also evidence that indicates that houdsha@ceiving grants are more likely to
send their children to school and provide bettdrithen and health care for their children
(Leibbrandt, 2009§.

While the assimilation of more people into the labonarket is at the heart of South
Africa’s poverty reduction strategy, there remamseed for programmes that provide
income support to the unemployed and people tleaunable to work. Social assistance
cash grants provide income support to people whoeskhoods are most at risk. The
number of grant recipients has increased signifigasuring the past 15 years, partly
because social welfare was previously targeted Ignatnwhite recipients (Pauw, 2007, p.
2). Grants are generally well targeted and mosthch the poorest of the poor (Bhorat,
2009, p. 44). For example, 62 per cent of sociahty go to the poorest 40 per cent of
households and 82 per cent to the poorest 60 per(Seuth African Presidency, 2008, p.
19). Aimost 15 million South Africans (nearly a quea of the population) benefit from
one grant or another (National Treasury, 20125p. 8

In general, there are two major factors that majtlthe development of social assistance
schemes. On the one hand, in many developing deantax collection is a serious
development problem. On the other hand, if the fiieiseto be based on the application of
an income or means test, it may be difficult to adster with equality and efficiency. On
both these fronts, South Africa provides a coundggint to conventional wisdom. First, it
has a well-functioning and sustainable tax basewatly for fiscal planning and
redistribution of resources towards social spendirgbbrandt, 2009). Tax collection has
undergone a remarkable transformation since 199Buwlender writes:

An important factor in understanding revenue issimeghe post-apartheid period is the
remarkable performance of the South African Reve3eiwvices (SARS). Not only was SARS
able to restructure itself from a moribund apadhaestitution lacking any legitimacy among
the population, but the agency has also signiflgaimproved tax administration and tax

8 For confirmation of these findings, see Bhorat,\t4n Der Westhuizen, C.; Jacobs, T. 2009.
“Income and Non-Income Inequality in Post-Aparth&8duth Africa: What Are the Drivers and
Possible Policy Interventions?’Development Policy Research Unit (DPRU) Working dtap
09/138 pp. 44 ff.

° Also see Woolard, I.; Harttgen, K.; Klasen, S. @0The Evolution and Impact of Social Security
in South Africa”, paper prepared as a backgroundepdor the conference on “Promoting
Resilience through Social Protection in Sub-Sahahita”’, Dakar, Senegal, 28-30 June, 2010,
p.24. Available at kttp://erd.eui.eu/media/BackgroundPapers/\Woolardtten-Klasen.pdf [last
accessed on 3 March 2012].

12 On the positive impact of social grants on workkseg behaviour and employment, see
Department of Social Development (South Africa).020Creating Our Future: Strategic
Considerations for a Comprehensive System of S&aalrrity Discussion Paper, p. 11; Samson,
M. 2009. “Social Cash Transfers and Employment: @éteNon Empirical Linkages in Developing
Countries” inPromoting Pro-Poor Growth: Employmemt. 179.
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morality in South Africa. SARS tax collections haepeatedly exceeded government targets,
opening up the possibilities for increased socipeaditures (Budlender, 2009, p. 6).

Thus, while tax rates remained virtually unchangdce 1994, more efficient tax
collection together with a broadening of the taxsébdnas enabled the government to
increase spending on the poor.

As far as administration of social assistance rcemed, the implementation of the means
test per se does not seem to function as a majoebt poor households who are eligible
for social grants, but it does constitute a povertynformality trap, beyond the threshold
level, as beneficiaries may tend to forego or umdport earnings above the means test for
fear of losing benefits.

However, most important blockage comes from the tfaat enrollment in social grants is
contingent on the presentation of civil registratishich can mean significant exclusions
from benefits. For example, in a recent study UNFC&Stimated an exclusion error of
around 20 per cent, which means that 20 per ceatl dffouseholds eligible for the grant
are not benefitiné.l

The share of administrative costs — although litreinains at a relatively high level — has
also decreased over tirfe.

The post-apartheid government has been very aativeeforming and expanding the
system of social grants. A key aspect of the ppattheid fiscal expenditure patterns has
therefore been wideninganddeepeningf South Africa’s social security system (Bhorat,
2009). While spending on budget items such as éducand health has remained fairly
constant in real terms, consolidated expendituresamial assistance has increased from
30.1 billion South African Rand (ZAR) (3.2 per caftGDP) in 2000-01 to ZAR101.4
billion (4.4 per cent of GDP) in 2008-09 (Leibbr&n@009). However, since then,
consolidated expenditure has continued to incredtdmugh it has remained relatively
stable as a percentage of GDP (around 3.4 per ¢datjonal Treasury, 2012, p. 87).
Currently, just over 2.7 million people receive tbkl-age grant, close to 11 million
children benefit from the child support grant, @néd million people are in receipt of the
disability grant (National Treasury, 2012, p. 8b)is estimated that the number of grant
recipients will increase from 15.6 million in 2012-to 16.8 million in 2014-15 (National
Treasury, 2012, p. 84As Seekings notes, “(i)n no other country in theitSadoes social
assistance cover such a wide range of circumstaregsh so many of its citizens or cost
so much in relation to GDP” (2006, p.6).

Acknowledgement of the reality of resource constsito the expansion of social
assistance has resulted in increasing policy-fdmisg placed upon contributory social
security arrangements, since these arrangemeritscsdeaw from a reasonable proportion

1 As cited in Woolard, 1.; Harttgen, K.; Klasen, 310. “The Evolution and Impact of Social
Security in South Africa”, paper prepared as a bemknd paper for the conference on “Promoting
Resilience through Social Protection in Sub-Sahafaica”, Dakar, Senegal, 28-30 June, 2010, p.
17. Available at http://erd.eui.eu/media/BackgroundPapers/Woolardtben-Klasen.pdf [last
accessed on 3 March 2012].

2 From about 7 per cent in 2006-7 to about 6 pet Te8009-10. See Woolard, I.; Harttgen, K.;
Klasen, S. 2010. “The Evolution and Impact of SbSiecurity in South Africa”, paper prepared as
a background paper for the conference on “Promdiegilience through Social Protection in Sub-
Saharan Africa”, Dakar, Senegal, 28-30 June, 201, 29. Available at
<http://erd.eui.eu/media/BackgroundPapers/Woolardtten-Klasen.pdf [last accessed on 3
March 2012].
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of individual or family income and do not place igedt strain on the availability of state
. 13
resources (Department of Social Development, 2008):

There is however an important gap in South Africsial security system: the exclusion
of the structurally or the long-term unemployednfreocial security coverage. There is no
social assistance grant that particularly targetsgns who have either exhausted their
(limited) unemployment insurance benefits, or thagego have never been formally
employed and thus never contributed to the soaiaurance systeﬂﬁ‘. Structurally
employed youths and adults receive limited or nppsut from the existing social
assistance framework (Department of Social Devetopam2008, p. 83? In addition, as
will be illustrated, the existing unemployment irsuce framework is inadequate and
insufficient for purposes of addressing the plighthis group.

Social insurance

Since the mid-1970s, a substantial part of the rusbarkforce in the formal sector has
been covered through the Unemployment Insuranced RUMF) and by extension the
Unemployment Insurance Act (Ul ?.Those excluded from its coverage were categories
of workers outside of the formal sector, such agcatjural labourers, seasonal workers,
domestic workers and other workers in the infor@@dnomy. Government employees,
and those earning an income at a threshold detedhog the earnings of a skilled manual
worker (in South Africa, a “white” skilled workenvere also excluded. In addition,
exclusion was based either on grounds of securitgraure (government employees) or of
a low propensity to become unemployed (workers vabdhe grade of skilled worker).
Mineworkers in South Africa were admitted to theFUh 1988 and agricultural workers
formally employed in 1994’

*The proposed National Retirement and National Hekisurance Systems are examples of this
mindset, and will be discussed in more detail irt Basection d) of this chapter.

14 Although social grants cover those under the #g&8oand those over the age of 60 who are
unable to support themselves, as well as all dishpersons, adults between the age of 19 and 59
who are not disabled are effectively not entitledany social assistance — even when they are
unable to support themselves.

15 Also see Government of the Republic of South Afri2011.Decent Work Country Programme

p. 9. The main source of income for this group @bgle is indirect, meaning that they rely on the
labour incomes of other household members or, tir@process known as “benefit dilution”, rely
on social grants received by other household mesnfierparticular the old-age pension and the
child support grant). It has been pointed out tietitnce on such private safety nets can generate
disincentive effects that can prolong unemploymamiuding low labour-market mobility and the
reduction of job-search activities: See Klasen, \8golard, I. 2008. “Surviving Unemployment
Without State Support: Unemployment And Househaddmiation In South Africa” 18(1Journal

Of African Economies. 17.

1 Prior to that the UIF excluded most African worker see Committee of Inquiry into a
Comprehensive System of Social Security for SoufficA 2002.Transforming the Present —
Protecting the Future. Draft Consolidated ReporepBrt of the Committee of Inquiry into a
Comprehensive System of Social Security for SdutteAMarch 2002).

YThis paragraph is taken from Committee of Inquinjoi a Comprehensive System of Social
Security for South Africa. 2002Transforming the Present — Protecting the FuturerafD
Consolidated Report. Report of the Committee ofiilyginto a Comprehensive System of Social
Security for South Afric@March 2002).
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While the UIA has extended its scope of coveragerotime, exclusion and
marginalization in the unemployment insurance sygpersist. The reality is that the UIF
currently only covers about 10 per cent of Southicafs unemployed (Leibbrandt, 2009,
p. 36). This is due to three main reasons. In its¢ place, the current maximum benefit
period under the UIA is 238 da%Studies indicate that almost half (44 per centyhef
unemployed with previous work experience have heemployed for more than a year,
which means that they would have exhausted theiefiis if they were ever eligible for
them (Leibbrandt, 2009, p. 36). Secondly, slightlgre than half (55 per cent) of those
unemployed report that they have never worked ave thus not contributed to the UIF
(Leibbrandt, 2009, p. 36). Finally, the UIF conisuto exclude certain categories of
workers from coverage, most notably the atypicallgployed, particularly independent
contractors, so-called dependent contractors arambethwho are self-employed or
informally employed; public servants in the natiosad provincial spheres of government;
learners; and certain categories of migrant workBugpper, 2010, pp. 448-459). Thus,
while the UIF clearly has an important role to piayroviding replacement income to the
short-term unemployed with work experience, thet vasjority of the unemployed fall
outside of this system. This lacuna has resulteattention being thrust upon the need for
some form of non-contributory unemployment assistan South Africa.

South Africa’s occupational injuries scheme operats a public compensation fund,
funded by employers based on a risk-assessment.Cbhgpensation for Occupational
Injuries and Disease Act (COIDA) covers “employees’ defined, which definition
expressly includes those who work under an apmeship or learnership, as well as
casual employees. However, it nevertheless excladésrge number of people from
coverage, most notably domestic workers as wethase involved in non-standard forms
of work such as the informally employed, the setfpéboyed and so-called dependant
contractors. As pointed out above, domestic workerge now been included under the
unemployment insurance system, and are also coveyethe Basic Conditions of
Employment Act (BCEA) and the Labour Relations AtiRA). This makes their
exclusion from COIDA questionable (and possiblyamstitutional).

South Africa does not (yet) have a national or pulgtirement fund scheme. Current
arrangements for income security in old age haea lblescribed as follows:

There is a large private pensions sector, built aorwell-established legal framework,
sophisticated institutions and deep financial mek&he regulatory framework within which
private pensions operate is broadly consistent witernational standardg. Even in the
absence of compulsory contributions, coverage $eaghongst the formally employed are
comparatively high. For those who reach retirenagyg without a funded pension benefit, the
social old age grant provides an assured minimumthhpincome (National Treasury, 2007,

p. 2).

In the absence of a national retirement fund schec®upational private retirement funds
have therefore become the preferred method thraugich workers ensure financial
support in their old age. However, because it istipdimited to workers in the formal
economy, coverage is inevitably incomplete. Evethiwi the formal economy, it is
estimated that about 80 per cent of workers areereal by retirement funds. Those
excluded from coverage tend to work for smaller kygrs as well as employers in the
domestic and agricultural sectors. Workers in thfermal economy generally earn too

18 Section 13(3) of the UIA provides that unemploymiesurance benefits accrue at a rate of one
day’s benefit for every completed six days of ergpient as a contributor subject to a maximum
accrual of 238 days’ benefit.

19 Note that the international standards referreuete are not ILO standards.
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little to make contributions to retirement fundegdanost rely on the government disability
and old-age grants for insurance and retiremergrcov

There is also currently no legal compulsion to bglto a retirement fund (even though
many employers make membership a condition of eynpdémt) and there is also no legal
obligation on members of retirement funds to presesind transfer contributions and
entittements should they, for example, change #miployers or resign or be dismissed. In
other words, they may spend these benefits thatwhiadraw from their retirement funds
as they see fit and are not forced to transfeb#resfit to their new employer’s retirement
fund or to transfer it into a retirement annuitytioéir choice. This may increase the risk of
their reliance on the state’s old-age grant whewy teach retirement age.

South Africa’s current health care system esséytainsists of two distinct and separate
systems, hamely a highly resourced private se@nrirgy a minority of the population
(approximately 16 per cent), and an under-resouftoetth in terms of financial and human
resources) public sector serving the majority efplopulation (approximately 84 per cent).
The public sector has disproportionately less hureanurces than the private sector, yet it
has to manage much larger patient numbers. Thosehate access to the private system
do so mainly through membership of medical scherhespital care plans and out of
pocket expenses. In essence, it only benefits thdseare employed and subsidized by
their employers (whether the employer is the Stati the private sector). On the other
hand, the majority of the population relies on fhublic health system, which is funded
through the budget (general taxes) and — as alrpadyted out — is under-resourced
relative to the size of the population that it srvThe public health system provides free
primary health care and exempts the poor from halsigies (Kautzky, 2008, p. 27).

While South Africa spends far more than other neddcome countries on health care
(8.5 per cent of its GDP), the health-outcomes Haaen comparatively poor primarily
because of the inequities between the public ardptivate sector. The private sector
absorbs an estimated 62 per cent of national heaftenditure providing medical care to
approximately seven million people, while the paldector absorbs only 38 per cent and
provides for an estimated 41 million (Wassermad2®. 52).

Current reform proposals:

Social assistance

As indicated earlier, the social assistance systaman extensive reach in South Africa,
with almost 15 million beneficiaries (25 per cehtlee population). Nonetheless, the major
gap in South Africa’s system is the fact that therao basic social protection guarantees
for the structurally or the long-term unemployed. dther words, there is no social

assistance grant that particularly targets persdmns have either exhausted their limited

unemployment insurance benefits, or those who Ingwer been formally employed and

thus never contributed to the social insurancessyst

In this regard, the Department of Social Developn(®SD) has proposed the following to
address this lacuna in the system. For unemplogddIts” who have never been in formal
employment, and consequently have never qualified unemployment insurance, a
conditional social assistance grant is proposed aélue equivalent to one fifth of the
proposed continuation benefit (Department of Sobievelopment, 2008, p. 1%3.These

% This analysis was taken from Govindjee, A.; Duppr,2011. “Constitutional Perspectives on
Unemployment Security and a Right to Work in So@ffica” in Stellenbosch Law Reviewol.
22, No. 3, p. 775.
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proposals appear to be based, in part, on the proesgitive correlation between receipt of
a social grant and a person’s attempts to find eympént (Samson, 2009, p. 45;
Department of Social Development, 2008, p. 12). sAgh, the DSD suggests that
reforming the social assistance system in this enattould prevent households with
unemployed breadwinners from falling into extremeverty, while simultaneously
assisting their re-entry into formal employment ttbdecause of the conditionalities
attached to the proposed benefits, and becau$e @ipparent relationship between receipt
of social assistance and the search for employment)

The Creating our Futurepolicy document also promotes the idea of a camdit social
assistance grant to unemployed youth, at a valu€Oofper cent of a determined
unemployment insurance continuation benefit (artiée benefit proposed to be introduced
by the Unemployment Insurance Fund). Conditions $ach a grant would include
assessments by a labour and skills adviser, sdatgesticipation in skills-acquisition
programmes, participation in employment structut@dnhance skills development and
participation in surveys to evaluate the contiraratof unemployment (Department of
Social Development, 2008, p. 20). Failure to pgréite meaningfully in the programme, or
to achieve set skills acquisition goals, would keeglized in the form of a reduced grant
payment for set periods.

It has been argued that the low value of such woation benefits or grants will act as a
deterrent against the problem of grant dependendytl@at implementing such proposals
between now and 2015 would eradicate poverty eapeed by over one third of the
population of the country (Department of Social Blepment, 2008, pp. 17-18). It must be
noted, however, that the feasibility of introducsugch a costly form of social assistance at
this stage of South Africa’s development is questile and does not appear to have found
significant support at National Treasury level.

Unemployment insurance

As far as unemployment insurance is concerned, soaaest reforms have been enacted
to extend coverage. The 2001 UIA widened its soopeoverage to include domestic
workers, seasonal workers and so-called high-inceaneers.

Despite these inclusions, the Ul system still edekicertain categories of workers, most
notably atypical workers (for example, independeomtractors, dependent contractors,
and the self-employed), informal economy workergl ahe long-term unemployed,
migrant workers and civil servants (Dupper, 2010440). In a recent development, the
UIF announced that it had recommended certain l&gis changes to the Minister of
Labour. Three of those changes relate to the imariusf some excluded categories, while
the other two relate to the benefit replacemen ¢atising the minimum replacement rate
from 38 per cent to 45 per cent of previous easingine with ILO Convention No. 102
of 1952) and the benefit period (increasing it fr&8 days to 12 months), respectively.

As far as the inclusion of currently excluded catégs are concerned, the Fund recently
recommended that public servants, legal migrantsthose in learnerships be included
under its umbrelld* The exclusion of public servants has always beased on the
assumption that the risk of unemployment for puldarvants is either low or non-
existent?® This assumption may be challenged, both legaltyfantually. The job security
afforded to South African public servants is notidequate as it is assumed to be. The risk

% |egalbriefs 14 September 2010.

22 gee, for example, Olivier, M.; Van Kerken, E. 200Bnemployment Insurance” ifSocial
Security: A Legal Analysip. 438.
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of unemployment for private sector workers is ofteh greater than that of public servants
in South Africa® In addition, it is doubtful if the exclusion of plic servants from the UIF
is constitutionally tenabl& Their proposed inclusion is therefore to be weledm

Finally, a recent government discussion paper @mepeither a “continuation benefit” (at a
value of 50 per cent of a minimum wage still to determined; to be funded from the
existing UIF surplus) for a maximum three-year périfor people who exhaust their
unemployment insurance entitlements without havingen able to find suitable
employment or, alternatively, an unlimited, reduwatlie conditional continuation benefit
to be funded out of general revenue (Departmer$anfial Development, 2008, pp. 19-
20).25 Importantly, it is proposed that recipients of tantinuation benefit would need to
participate in labour activation programmes whéesé have been implemented, possibly
including skills development programmes. Even thouthe document indicates
specifically that the proposals contained therenndt represent the government's final
position on any matter, it does indicate that ssmgport exists for addressing the plight of
the structurally unemployed by means other thadipwmrk programmes.

Worker’s compensation

While worker’'s compensation legislation in Soutlriéd has typically provided for a pay
ceiling, effectively excluding high-income workerem coverage, the current legislation
(operative since 1993) is more extensive: it comremployees for compensation, not
just those classified as “workmen”. This has regllin an indirect form of solidarity:
because employees (professionals, office workécs), who do not do manual labour are
less likely to claim for compensation, includingesle under the definition of “employee”
increases the pool of funds available to pay corsgigon to those workers in higher risk
categories (Garzarelli, 2008, p. 3).

Despite all these changes, COIDA still excludesnifitant groups of people from

coverage. Most notably, COIDA does not cover doimesbrkers, the unemployed and
those involved in non-standard forms of work susithe informally employed, the self-

employed and so-called dependant contractors. Xbkiston of domestic workers, the
self-employed and dependent contra@t%nsmay be found to constitute a violation of
section 9(1) of the Constitution (equal protectaomd benefits of the law) and section 9(3)
(indirect discrimination against, for example blagkmen (as domestic workers) as a
particularly vulnerable group).

% There is no significant difference between the leytpent protection afforded to public servants
and other employees as both are largely subjabietsame dismissal law contained in Chapter VIII
of the Labour Relations Act (Olivier, M.; Van KerkeE. 2003. “Unemployment Insurance” in

Social Security: A Legal Analysigs. 438).

% See Olivier, M.; Van Kerken, E. 2003. “Unemployrmémsurance” inSocial Security: A Legal
Analysis pp. 439-440.

% The proposals make two suggestions in this reggtiter a conditional continuation benefit of up
to three years to be funded from the existing Wikpkis, or an unlimited, reduced-value conditional
continuation benefit to be funded out of generaéraie.

% |n South Africa it is a reality that many peopleecate in the informal sector (for example, street

vendors) on behalf of someone else. Even though geople could through a formal approach be

classified as self-employed this is not in line hwiteality. In most instances these people are
distributing goods/services of (and assisting irthfering the business of) someone else rather than
their own private enterprise.
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Pension reform

As indicated above, South Africa does not currehdye a national or public retirement
fund scheme. In its absence, occupational privategement funds have become the
preferred method through which workers ensure firrsupport in their old age. More

than two-thirds of South Africans reach retiremageé without a funded pension benefit
and rely mainly on the social old-age grant forgarp From an international perspective,
the absence of a mandatory tier of contributions enathe South African retirement

system unique. Another unusual characteristic & #bsence of state provision (or
delivery) of an earnings-related retirement. Moexothe system is fragmented with close
to 14,000 retirement funds.

The proposals currently under discussion would terea comprehensive solution for
retirement reform, involving both non-contribut@yd contributory retirement provisions.

What is being considered is a universal basic pan& replace the current old age grant
together with a mandatory contributory arrangenfientormal sector income earners. The
framework considered involves four tiers. The fiist (the basic pensigrprovides for a
universal minimum benefit available to all citizesusd qualifying residents. Tier twthé
basic contributory pensignprovides for a mandatory contribution towardsheit a
Defined Benefit (DB) pension arrangement, or a Dedi Contribution (DC) pension
arrangement with legally guaranteed minimum begeddit least equivalent to the DB
system. The provider would be a new statutory tumstin, the National Social Security
Fund (NSSF), established to administer the manglatontributory system. The income
ceiling for mandatory participation would be ZARGB0) (approximately €7,500.00). The
third tier (mandatory individual accountprovides for a mandatory contribution toward a
DC individual account arrangement with any acceglipension provider chosen at the
discretion of the contributor. Accredited funds wbinclude the NSSF and the income
ceiling for mandatory participation would be ZAR7800 (€75,000.00). Finally, the fourth
tier (discretionary savingswould enable contributors earning more than ZARG60 to
make all decisions related to the surplus at their discretion.

If implemented, these reforms would significanttyeagthen the important principles of
equity, pooling of risks, mandatory participatiamd solidarity.
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Source: National Treasury ‘Social Security And Retirement Reform: Second Discussion Paper’ (2007).

Health care reform

As mentioned above, South Africa’s current headttecsystem essentially consists of two
distinct and separate systems, namely a highlydreed private sector serving a minority
of the population (approximately 16 per cent), amdunder-resourced (both in terms of
financial and human resources) public sector sgnime majority of the population
(approximately 84 per cent).

In order to address this inequitable situation,gbeernment has proposed the introduction
of National Health Insurance (NHI) in South Afri(Bepartment of Health, 2011). The
proposals, which will completely overhaul the catrbealth care system, will be phased-
in over a period of 14 years. In essence, the mepwogsed system will provide health care
coverage to South Africans, irrespective of whethey are employed or not. Membership
to the NHI will be mandatoryfor all citizens and permanent residents, but dhlyse
earning above a certain level will be required tkenfinancial contributions. Membership
in the current private medical schemes will st fiossible but no South African and legal
permanent resident can opt out of contributing tdél Mven if they retain their medical
scheme membership.

The main objectives of the NHI are identified abolws (Department of Health, 2011, p.
18):

- to provide improved access to quality health csgevices for all South Africans
irrespective of their employment status (i.e. weethey are employed or not);

- to create a single fund (National Health Insueafcnd) in order to pool risks and
thereby promote equity and social solidarity;

- to procure services on behalf of the entire pafpah and efficiently mobilise and
control key financial resources, which will reigngpiralling costs; and
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- to strengthen the under-resourced and strainblicthealth sector.

It is clear that urgent intervention is necessargrider to address the two-tiered system of
health care that exists in South Africa. The curmoposals regarding the introduction of
a National Health Insurance will make contributidnsNHI compulsory for all South
Africans above a certain minimum income level,spective of employment. While there
will still be room in the new health system foryaie medical schemes, it is clear that their
role will be a very different one from the one iays today. While in terms of the new
health care system everyone will be obliged to jban NHI, only those who can afford to
will choose to continue their membership of privatedical schemes, perhaps eventually
reducing private medical schemes to a form of fppagurance.

e) The relation between the South African legal
framework and the branches of social security
contained in Convention No. 102

It is clear that South Africa’s social security &y is fragmented, not only in terms of the
numerous institutions that administer and adjudiddie constituent parts, but also in
respect of the multiplicity of legislative instrunts in place to regulate the system. In
South Africa, there is no single overarching pietéegislation governing social security.
The only legislative instrument related to socialcwgity that could be considered
overarching is the Constitution, which, in Sect®#(1)(c), guarantees the right to access
to social securitﬁ.7

The Constitution is the supreme law of the courand the Bill of Rights applies to all law
and binds the legislature, the executive, the jadicand all organs of Sta%g.Although
the Constitution places an obligation on the Stateensure universal access to social
security, it simultaneously allows a certain degoédatitude in relation to these aspects:
the right must be realized “progressively”; the swas taken must be “reasonable”; and it
must be done “within available resources”.

In the area of social assistance, the Social Asmst Act 13 of 2004 (supplemented by
regulations) is the most important legislative rmastent. In addition, common law,
particularly administrative law, plays an importaalke in respect of the exercise of social
security discretion and social delivery. The SoMfican Social Security Agency Act 9 of
2004 provides for the establishment of the SouthmicAh Social Security Agency
(SASSA). The mandate of SASSA is to ensure effecind efficient administration,
management and payment of social assistance.

Social insurance schemes covering different coahnges are regulated by individual
pieces of legislation. Retirement coveramgside of social assistanég regulated mainly
in terms of the Pension Funds Act 24 of 1956. Hawewome occupational-based
retirement schemes are provided for by other ®istahd cover particular categories of
workers. These include the Military Pensions Acto84.976; Special Pensions Act 69 of
1996; and General Pensions Act 29 of 1979.

Health care for the overwhelming majority of thepplation (84 per cent) is provided by
the limited public measures, such as free primaalth care, as well as free hospital care

%" See Part B. a) of this chapter for more detail.
% Section 8(1).

2 Section 27(2).

South Africa: Report to the Government 25



for women with young children and the aged. Forrést (16 per cent of the population),
medical services are covered by private schemeghwdre regulated by the Medical
Schemes Act 131 of 1998.

Different pieces of legislation deal with employmeelated injuries and diseases
including within the mining sector, and are admtigied by different government
departments. In terms of the Compensation for Qatioipal Injuries and Diseases Act 130
of 1993 (COIDA), compensation for employment inggriand diseases is paid to
employees and their dependants out of the Compens&und, to which employers
contribute on the basis of industry-based risksssents. In the mining context protection
against employment-related injuries and diseasgsagided for in separate legislation,
namely the Occupational Diseases in Mines and Waits78 of 1977 (ODMWA). In
respect of preventative safety measures, the twat gignificant pieces of legislation are
the Occupational Health and Safety Act 85 of 199BI$A) and the Health and Safety in
Mines Act 29 of 1996.

In the area of unemployment protection, the Unegmknt Insurance Act 63 of 2001
(UIA) covers workers and their dependants agairgispension of earnings arising from
unemployment, illness, maternity, and adoptionotiner words, the legislation regulates
three of the branches of ILO Convention No. 102nely Part Il (Sickness benefit), Part
IV (Unemployment benefit) and Part VIII (Maternibgnefits).

A non-employment based social insurance schentfeeifRoad Accident Fund established
under the Road Accident Fund Act 56 of 1996 (RAFA)e Fund, which is primarily
funded from a compulsory fuel levy, pays out congagion to a third party for any loss or
damage suffered as a result of any bodily injutiedeath caused by the negligent driving
of motor vehicles.

Finally, it is important to point out that both énbational law and foreign law serve as
important sources for the development of a legainBwork of social security in South
Africa. This flows, firstly, from the provisions ahe Constitution, which require the
consideration of international law in the interptéin of the right to have access to social
security and appropriate social assistaficand further requires the adoption by courts of
an approach towards the interpretation of legishathat is consistent with international
law3! Secondly, South Africa has ratified a number dkrnational treaties that are
relevant to social security (in particular the sbaecurity position of different categories
of people including non-citizens such as treatedating to the position of children and
refugees). Thirdly, the Constitution supports thasideration of the legal systems of other
countries when grappling with the interpretatioraaight such as the right to have access
to social security and appropriate social assiﬁg%d::inally, enabling legislation often
contains direct references to international law. &@mple, the Unemployment Insurance
Act 63 of 2001 provides that the scale of bendfitst be determined with reference to the
relevant provisions of Convention No. 1.

39 Section 39(1)(b).

31 Section 233 of the Constitution provides that ".hew interpreting any legislation, every court
must prefer any reasonable interpretation of thyéslation that is consistent with international law
over any alternative interpretation that is incetesit with international law."

32 Section 39(1)(c).

¥ Section 12(3) and Schedule 2 of the UIA.
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A.

B.

C.

D.

If one relates this legislative framework to Conem No. 102, it becomes clear that there
is not necessarily a clear link between one letijigascheme and a particular branch of
social security contained in Convention No. 10atéad, the situation is more complex,
with most of the branches covered by a multipliafy(legislative) schemes providing

different types of benefits and administered byfedint entities. While the detailed

analysis of this complex state of affairs will berformed in Chapter Il of this report

(when each branch of social security will be disedlsin detail), it may be useful at this
stage to provide a brief summary of the differemtial security schemes found in South
Africa and how they relate to the different so@aturity branches listed in Convention
No. 102.

Medical care:

There is no public scheme providing for basic maldtare to all residents/employees in
South Africa. Benefits that are available are pdedi for across the social security system.
Examples of these are medical care benefits incthr@ext of the Compensation for

Occupational Injuries and Diseases Act 130 of 1893vell as the Road Accident Fund
Act 56 of 1996.

There are prescribed minimum benefits that haugetprovided by private medical funds,
which cover approximately 16 per cent of the popaita The general enabling legislation
in this regard is the Medical Schemes Act 131 d8l9which regulates supervision of
private health financing through medical schemdse Bverwhelming majority of the
population is not covered by private health insoearand therefore has to rely on the
public health system. In 1994, the government thtced the Primary Health Care
Programme, which provides free health care to megmothers, the disabled, pensioners
and the indigent. This is regulated by the Natidtehith Act 61 of 2003.

Sickness benefit:

The Unemployment Insurance Act 63 of 2001 provifiesa number of benefits, one of
which is sickness benefits. The other four benééitsvhich the Act makes provision are
unemployment benefits, maternity benefits, adopkbienefits and survivors’ benefits. The
Act thus regulates five of the nine branches ofa@ecurity, which makes it one of the
pivotal pieces of social security legislation inruBoAfrica.

In addition, section 22 of the Basic ConditionskEwhployment Act 75 of 1997 provides
that an employee is entitled to paid sick-leava ahinimum of six weeks in a 36-month
cycle.

Unemployment benefit:

The Unemployment Insurance Act 63 of 2001 and Uneympent Insurance Contributions
Act 4 of 2002 are applicable to all employers anpeyees except for those specifically
excluded. The first-mentioned piece of legislatregulates unemployment benefits and
the latter the issue of contributions to the unewplent protection scheme. As an
insurance scheme, the system invariably providasfiie only for a limited period of time
to those who were or are working and who contrithtitethe scheme.

Old-age benefit:

South Africa does not have a national or publicesient fund scheme. In the absence of a
national retirement fund scheme, the elderly intBoAfrica have two main sources of
income: state old-age pensions and private pensidasy people are not able to save
adequately for retirement and are forced to relyhenstate old-age pension. The latter is
granted to income-eligible persons over the agé&®@fand is regulated by the Social
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E.

F.

G.

Assistance Act 13 of 2004. Private retirement fuasprimarily regulated by the Pension
Funds Act 24 of 1956.

Employment injury benefit:

Since 1973, compensation for occupational disehasseen governed by two pieces of
legislation. The Compensation for Occupational riejgl and Diseases Act 130 of 1993
(COIDA) provides a system of no-fault compensatio®mployees who suffer injuries or

contract occupational diseases during the courgbedf employment. Compensation can
take the form of payment for loss of earnings, éltivg expenses, medical expenses or
pensions.

However, the recognition of occupational diseageecific to the mining industry and
related works have led to the enactment of the pattonal Diseases in Mines and Works
Act 78 of 1973 (ODMWA).

Due to a number of inconsistencies between COIDA @nﬁ)MWA,34 there have been
persistent calls for a number of years for the ingrof the two systems of compensating
occupational diseases into one. To date, thesltalle not been heeded.

Family benefit:

According to Convention No. 102, family benefitdate to the “responsibility for the
maintenance of children”. In South Africa, the éogéncy is addressed by means of social
grants provided for by the Social Assistance Actol2004. The following social grants
have relevance:

- The Child Support Grant is directed at poor aleifldunder age 18, and is provided to
the primary care giver of a child, up to a maximoingix children.

- The Care Dependency Grant provides financial suppr a severely disabled child
under the age of 18 who is in need of special care.

- The Foster Care Grant is paid to foster parehthitdren up to the age of 18. This
grant is the only grant that is not means-testeutder to encourage families to foster
children who would otherwise be placed in instgoal care.

Maternity benefit:

In South Africa, two pieces of legislation regulataternity benefits (in the narrow sense
of maternity leave and cash benefits). Maternigwéeis regulated by the Basic Conditions
of Employment Act 75 of 1997 (BCEA), which providimat an employee is entitled to at
least four consecutive months’ maternity ledvdn South Africa, employees are not
entitled to paid maternity leave. However, the Uplyment Insurance Act 63 of 2001
(UIA) provides that female contributors to the Unmoyment Insurance Fund are entitled
to maternity benefits for a maximum period of 17@&2ks or four months. This brings the
period for which cash benefits can be claimed me lith the period of maternity leave
provided for in the BCEA. A contributor who claimsaternity benefits in terms of the

34 One example being the payment to workers with peemt disability: under ODMWA payment
is in the form of a lump sum while payment undexr 1941 WCA and the 1993 COIDA is by way
of a monthly pension.

35 Section 25.
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UIA will not lose her entitlement to claim any otheategory of UIF benefits, namely
unemployment benefits, sickness benefits and aalopinefits.

However, maternity benefits in the broader sense f@ example, referred to in ILO

Convention No. 102) also include the provision oédical care for pregnancy and
confinement. In this respect, the National Healttt 81 of 2003 provides that pregnant
and lactating women who are not members or beaefis of private medical aid schemes
must receive free health services in public headtablishment&

H. Invalidity benefit:

In South Africa, there is no public scheme in etise that provides for invalidity benefits.
As is the case with survivors’ benefits, for exaensee below), benefits arise under
different legislative schemes. The following piead#slegislation have relevance in this
area:

- Unemployment Insurance Act 63 of 2001: In termshef UIA, disability causing or
amounting to illness resulting in unemployment megst an entitlement to
unemployment benefits in the affected emplo{e&lowever, if the employee
receives a benefit in terms of COIDA (see ii belaw)relation to an occupational
injury or disease, he or she will be disqualifieahfi receiving benefits in terms of the
UIA.*®

- Compensation for Occupational Injuries and Diseases 130 of 1993 and
Occupational Diseases in Mines and Works Act 7818¥3: COIDA provides
compensation for temporary and permanent disablemsenlting from occupational
injuries; while both COIDA and ODMWA provide compation for occupational
diseases contracted during the course and scapapibyment.

- Road Accident Fund Act 56 of 1996: The Fund is dialgle if a “serious injury” has
been sustained as a result of the negligent driging vehicle. An injury will be
assessed as “serious” if the injury results in 3 pent or more impairment.
However, certain injuries will be regarded as ‘sesi’ even if the injury does not
result in 30 per cent or more impairment of the lehmerson. These are injuries that:
() Result in a serious long-term impairment, oe tloss of a body function; (ii)
Constitute permanent serious disfigurement; (i@s&t in severe long-term mental,
or severe long-term behavioural disturbance orrde or (iv) Result in the loss of a
foetus.

- Social Assistance Act 13 of 2004: The Disabilitya@®r provides assistance to
disabled individuals between the ages of 18 angezds, while the Grant-In-Aid is
an additional grant awarded to persons who aredaipt of the Older Persons Grant,
Disability or War Veteran’s Grants and who are uaab care for themselves.

l. Survivors’ benefit;

South Africa’s social security system does not mlevfor the payment of death and
survivors’ benefits as a separate contingency tegcay. As a rule, these benefits are
linked to the existence of principal beneficiarigsthe event of social insurance schemes,

% Section 4(3)(a).
37 Section 20.

3 Section 14(a)(ii)
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the principal beneficiaries are usually contribattir the different social insurance furids.
The protection of survivors and dependants theeehoiquires a patchwork character. The
following statutory instruments all provide for givors’ benefits:

(i)

(ii)

(iif)

(iv)

(v)

Compensation for Occupational Injuries and Disesaget 130 of 1993The Act
provides that dependants of a deceased contritnagrclaim from the Compensation
Commissioner.

Occupational Diseases in Mines and Works Act 7B9Gf3: ODMWA provides for a
lump-sum payment to the widow/er or dependent olildf the worker dies and is
found to have a compensatable disease on autodsigh wvas not previously
compensated, or only partially compensated.

Unemployment Insurance Act 63 of 200he UIA extends protection to a “surviving
spouse or life partner” and to children. Howevdiildren can only claim if (a) there
iS no surviving spouse or life partner or (b) tpewse or life partner has not made an
application for the benefits within six months bétcontributor's deatf.

Pension Funds Act 24 of 1956 the absence of a national pension schemeyritye
real survivors’ benefits in South Africa are praaidvia retirement funds. The PFA
contains fairly detailed provisions regarding suovs’ benefits. In essence, it
distinguishes between legal and factual dependants)eaves it in the hands of the
fiduciary managers of a fund to identify the clagslependants, and to distribute the
benefits equitably among them.

Road Accident Fund Act 56 of 19981e Act regulates the payment of compensation
for loss or damage wrongfully caused by the drofeat motor vehicle. When a person
is killed as result of the negligence or wrongfat af the driver of a vehicle, his or
her dependants have a claim for past and future dédssupport, as well as for
reasonable funeral expenses.

To summarise: the legislative scheme applicableespect of each branch of social
security is as follows:

% The exceptions are (i) COIDA (only employers cilmtte to the Compensation Fund) and (ii) the
Road Accident Fund Act 56 of 1996 (the Road Accideund is financed through a compulsory
levy on motor vehicle fuel).

0 Section 30(2).

41 See section 37C of the Pension Funds Act.

30

South Africa: Report to the Government



Medical care
Compensation for Occupational Injuries and Diseases Act 130 of 1993
Road Accident Fund Act 56 of 1996
Medical Schemes Act 131 of 1998
National Health Act 61 of 2003

Sickness benefit
Unemployment Insurance Act 63 of 2001
Basic Conditions of Employment Act 75 of 1997

Unemployment benefit
Unemployment Insurance Act 63 of 2001

Unemployment Insurance Contributions Act 4 of 2002

Old-age benefit
Social Assistance Act 13 of 2004

Regulations Relating to the Application for and Payment of Social Assistance and the
Requirements or Conditions in Respect of Eligibility for Social Assistance of 2008

Pension Funds Act 24 of 1956

Employment injury benefit
Compensation for Occupational Injuries and Diseases Act 130 of 1993

Occupational Diseases in Mines and Works Act 78 of 1973

Family benefit
Social Assistance Act 13 of 2004

Regulations Relating to the Application for and Payment of Social Assistance and the
Requirements or Conditions in Respect of Eligibility for Social Assistance of 2008

Unemployment Insurance Act 63 of 2001

Maternity benefit
Basic Conditions of Employment Act 75 of 1997
Unemployment Insurance Act 63 of 2001
National Health Act 61 of 2003
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Invalidity benefit
Unemployment Insurance Act 63 of 2001
Compensation for Occupational Injuries and Diseases Act 130 of 1993
Occupational Diseases in Mines and Works Act 78 of 1973
Road Accident Fund Act 56 of 1996
Social Assistance Act 13 of 2006

Regulations Relating to the Application for and Payment of Social Assistance and the
Requirements or Conditions in Respect of Eligibility for Social Assistance of 2008

Pension Funds Act 24 of 1956

Survivors’ benefit
Compensation for Occupational Injuries and Diseases Act 130 of 1993
Occupational Diseases in Mines and Works Act 78 of 1973
Unemployment Insurance Act 63 of 2001
Pension Funds Act 24 of 1956
Road Accident Fund Act 56 of 1996
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CHAPTER II: ASSESSING THE COMPATIBILITY
OF THE SOCIAL SECURITY LEGISLATION OF
SOUTH AFRICA WITH CONVENTION NO. 102

As mentioned in Chapter I, a State that wishesatiyrConvention No. 102 must accept
obligations under the Convention in respect okast three of its nine branches and one of
those three branches covering a long-term contitygen unemployment. The possibility
for South Africa of ratifying Convention No. 102 stube assessed in light of this
requirement. This chapter thus examines the cobipitiof the existing South African
social security legislation and the branches itecsywith the minimum standards and
principles set out in Convention No. 102 underrdspective Parts. In this chapter, the
structure of theReport Form for the Social Security (Minimum Stadda Convention,
1952 (No. 102‘)2 will be used to compare the South African legiskatith the provisions
of Convention No. 102. The prospects of ratificatiaf Convention No. 102 by South
Africa will be discussed in Chapter lll, againsetlhackground of the compatibility
analysis done in this chapter.

A. Medical care benefit (Part Il of Convention No.  102)

As mentioned in Chapter |, South Africa’s currertalth care system essentially consists
of two distinct and separate systems, namely ahhigisourced private sector serving a
minority of the population, and an under-resourpablic sector serving the majority of
the population. In order to address this inequéatituation, the government of South
Africa has proposed the introduction of Nationalalle Insurance (NHI). The proposals,
which will completely overhaul the current healtre system, will be phased-in over a
period of 14 years. Pilot projects will be introddcin 2012-13, consisting of the
establishment of a number of pilot sites in sekcthstricts “to begin laying the
foundations of national health insurance” (Natiohadasury, 2012, p. 83).

Membership of private medical aid schemes in Sd\ftita is not statutorily mandated
although it is frequently a condition of employmeittis doubtful however that such
schemes can be taken into consideration sincefélilep comply with the requirements of
the Convention. For example, even though no spesifitistical data is available, various
general household surveys over the years indibattenriembership of private medical aid
schemes is limited to families and individuals liee top income decilé€as a result, it
will be difficult to illustrate that private medicaid schemes “cover a substantial part of
the persons whose earnings do not exceed thode skilled manual male employee”. In
addition, it is not clear that such schemes comylly the specific medical care provisions
of the Convention such as Article 10, which reguitieat in the case of pregnhancy and

42 Available on the ILO’s NORMLEX database at:
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:81:NO:51:P51 CONTENT REPOSIT
ORY 1D:2543094:NO

“3For example, the most recent survey indicates 1a per cent of individuals in South Africa
belong to private medical aid schemes, with thetavhopulation much more likely to belong to a
medical aid compared to the other population groigese Statistics South Africa. 201@eneral
Household Survey 201fp. 18-19). Since there is no discrimination base race, “this difference
more closely reflects income inequality betweeresddsee OECD. 201(rackling Inequalities in
Brazil, China, India and South Africa: The RoleLabour Market and Social Policiep. 252). Also
see Van den Heever, A. 2Q1Bvaluation of the Green Paper on National Hedltsurance 20
December 2011, p. 24.
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confinement and their consequences, the beneficsanpt required to participate in the
costs of such caré.

These, and many other reasGntead to the conclusion that private medical aitestes
in South Africa cannot be taken into account ineortb determine compliance with the
provisions of Part Il of Convention No. 102. Asesult, the analysis under Part Il will
focus exclusively on the public health care system.

Contingency:

Article 8 of Convention No. 102 provides that tlenttngencies covered shall include any
morbid condition (ill-health condition), whatevertsi cause, and pregnancy and
confinement and their consequences.

As detailed under the following parts, this conéingy seems to be addressed and covered
by the public health system which provides bagitngry and emergency medical care, as
well as maternal care.

Morbid condition (or ill-health), whatever its cause, is covered by the public health care system in
South Africa which makes all health services available by law, at least implicitly. It may be concluded
that Article 8 of the Convention is applied.

Coverage:

Article 9 of the Convention provides as follows:
The persons protected shall comprise

(@) prescribed classes of employees, constitutiog less than 50 per cent of all
employees, and also their wives and children; or

(b) prescribed classes of economically active patpr, constituting not less than 20 per
cent of all residents, and also their wives anttoém; or

(c) prescribed classes of residents, constitutotdass than 50 per cent of all residents.

According to the National Health Act, all persoagcept members of private medical aid
schemes and their dependants are entitled to &akhhservices subject to any condition
prescribed by the Ministéf. Recourse will thus be had to (c), meaning thatghblic
health care system in South Africa must coveradtl&0 per cent of all residents. As such,
information in the form set out in Title 11l undérticle 76 will be furnished.

“4 While cost sharing is allowed in terms of ConventNo. 102, in the case of a morbid condition,
Article 10(2) of the Convention makes it clear tlhast sharing cannot be required in the case of
pregnancy, confinement and their consequences.s&lednternational Labour OfficReport Form

for the Social Security (Minimum Standards) Conieentl952(No.102), Part I, p. 3.

“5 For example, the diversity and large number oesws (over 100), the different rules that apply
in the case of each scheme, and the different affreenefits and fee arrangements, among others,
all make it very difficult (if not impossible) torgup the schemes together under one umbrella for
purposes of analysis.

¢ Section 4, National Health Act
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The statutory personal coverage of the NationaltHégct is meant to have been extended
to permanent residents, refugees and asylum sebkersy of jurisprudence emanating
from the Constitutional Couft. Although the National Health Act does not appedndve
been updated accordingly, all residents, whethdiomals or non nationals, have a
Constitutional right to health care.

Under the presumption that all persons not covéesegrivate medical schemes resort to
the public health scheme, it is estimated thaihl?2 approximately 84 per cent of the total
population (just over 42 million individuals) wetcevered by the public health care system
since only 16,1 per cent of individuals had priveedical aid scheme coverage (Statistics
South Africa, 2011, p. 17). However, these crudgirits above have been described as
“naive” (van den Heever, 2011, p. 56). A recentlgthas determined that the number of
South Africans covered by the public health castesy (the “catchment population”) was
closer to 70-76 per cent. In truth, the de factioesion is certainly more complex.

In the first place, many people without coveragdeasrprivate medical schemes make use
of private services on an out-of-pocket basis dedmpaving free access to public sector
facilities for reasons such as the absence of pubkilities or the lack of adequate
facilities (van den Heever, 2011, p. 2Zhis means that not all those without private
medical aid make use of the public health caresgyst

Secondly, as stated above, the public health gatera distinguishes patients according to
the fees they are required to pay for medical sesviln essence, all South Africans who
earn more than ZARG6,000.00 per month, or any haldelearning more than
ZAR8,333.00 per month, must pay in full when usipgblic health care facilities
(Department of Health, 2012, p. Ihose earning less than these threshold amounts are
either (fully or partially) subsidized patientsreceive free medical care services.

Convention No. 102 provides that while the benaficiof medical care may be required to
share in the cost of the medical care provideddspect of a morbid condition only), the
rules concerning such cost-sharing shall be s@gdedias to avoid hardshﬁ)ln so far as
the income threshold for cost—sharing is set atallthat is sufficiently high not to impose
a financial burden on those who have to participatde costs of accessing medical care,
especially persons with small means, the requirésnef the Convention would be
fulfilled. If this is not the case, however, andaifsubstantial amount of those covered by
the public health care scheme find themselves antbfinancially access the care and
services required by their health condition, toekeent that effective coverage falls below
the minimum percentage required by the Conventien50% of all residents, the scheme
would fall short of meeting the Convention’s stamida

Where the statutory personal coverage under the National Health Act was in effect extended to provide
health services to all residents in South Africa, regardless of nationality, it is concluded that the national
legislation covers over 50 per cent of all residents, as required by the Convention.

In practice, the assumption is that over 70 per cent of the total population in South Africa receives medical
care under the public health scheme. However, this is only an estimate. Data on the actual percentage of
residents protected under the public health scheme in case of a morbid condition, and pregnancy,
confinement and their consequences, would allow a better assessment of compliance with article 9 of
Convention No. 102.

*" Khosa and Others v Minister of Social Developmantl Others, Mahlaule and Another v
Minister of Social Development [2004] ZACC .11

8 See Article 10(2) of Convention No. 102.
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Extent of the benefit

Article 10(1) provides that the benefit shall -tle case of a morbid condition - include at
least (i) general practitioner care, including daiidry visiting; (ii) specialist care at
hospitals for in-patients and out-patients, andhssigecialist care as may be available
outside hospitals; (iii) the essential pharmacalitsupplies as prescribed by medical or
other qualified practitioners; and (iv) hospitatina where necessary.

Of further relevance to the treatment of morbid dibons is Article 10(2) of the
Convention, which provides that where the benefjcia required to share in the costs of
medical care, the applicable rules should be desigo as to avoid hardship.

While the Medical Schemes Act 131 of 1998 contansinimum package of benefits
(entitled the “prescribed minimum benefits”) thaishto be provided by all private medical
aid schemes, no such defined package of benefgtsdrr the public health sectbt The
National Health Act is a framework legislation, mewy that it sets out broad legal and
operational principles that are fleshed out in laijons. It establishes the national health
system and the provision of health services, ddfiag “health care services, including
reproductive health care and emergency medicahterd, basic nutrition and basic health
care services for childrer’All South Africans are entitled to free primary hbacare
services in State health care facilities. Primaglth care is not defined in the Act, but this
term was defined in a recent authoritative studynétude the following:

() Emergency medical services
(i) Reproductive health services

(iif) Basic package of primary health care servisdsch include immunization; ante-natal
care; family planning; nutrition; sexually transtait infection; child curative; adult
chronic; minor ailments; and tuberculosis treatment

In addition, as mentioned elsewhere in this re@rthealth care for pregnant women and
children under the age of 6 years is provided toagsers of public health facilities.

In order to determine with more detail the benetfitst must be provided by the public
health system, it is also necessary to consultngeraf policy documents and notices
issued by the Department of Health. The two mogtoirtant documents in this regard are
the Approved UPFS 2011 Fee Schedule for Full PayingelRtg and theExplanation of
the (é‘,lurrent Policy regarding the Classification Bhtients for the Determination of
Fees

In practice, a number of constraints militate agagffective access to such services. As
the recenPublic Inquiry into the Right to Access to Healthr€ Servicesbserved:

Access to health care services, especially fompthar, is severely constrained by expensive,

inadequate or non-existent transport, by serioostages with regard to emergency transport,
and by long waiting times at clinics and other tteahre service providers. These constraints

9 As far back as 2002 the Taylor Committee recomradritiat a minimum core set of services be
established for the public sector. These were tisdymeed as minimum norms and standards.

0 Section 1National Health Act61 of 2003, together with section 27 and 28(1)€)the
Constitution of South Africa.

*1 Both available atvww.doh.gov.za
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amount to a denial of the right to access healtle far some of the poorest and acerbate
existing vulnerabilities of marginalised groups andividuals within the country (SAHRC,
2008, p. 56).

In respect of the cost of treatment, some patiqotdify for free medical services. For
example, all non-medical aid members are entittedrée “primary health services” at
State health care faciliti€.In addition, pregnant women and children underatye of 6
years, persons with mental disorders and those iwiittious, formidable or notifiable
diseases and those whose income falls below aircentaount — among others — are also
entitled to free health services (Department oflthe2012, pp. 4-6). Patients earning less
than ZAR72,000.00 per year (or households earresg than ZAR100,000.00 per year)
qualify for subsidised care (Department of Hea®®12, p. 3). While those qualifying for
subsidised care have to pay for some services @iiasistive devices and inpatient care),
the bulk of services are still provided free of gea(see chart below). The fee structure for
those who qualify for subsidised medical care ibliguhealth care facilities is set out
below:

Table 3: Categories for Partial Subsidisation

Category Means Test Subsidisation (% of UPFS)
H1 Individual : Income less than R36 000 per | Consultations : 20% with no differentiation for
annum emergency consultations
Household : Income less than R50 000 per | Inpatient : 1% of the UPFS general ward
annum day tariff summed for 7 days
for each 30 days or part

thereof (Note 1). No
differentiation on the basis of
bed type.

Patient and Emergency Transport: 5%

Assistive devices : 25%

All other sevices : Free

Calculated amounts should be rounded to the
nearest R5 to facilitate cash accounting.

H2 Individual : Income less than R72 000 per | Consultations:  70% with differentiation for
annum emergency consultations
Household : Income less than R100 000 per | Inpatientdays: 7% per day with differentiation
annum on the basis of bed type
Procedures, imaging and oral health:
500/0

Patient and Emergency Transport: 15%
Assistive devices : 75%
All other sevices : Free

Calculated amounts should be rounded to the
nearest R5 to facilitate cash accounting.

H3 Individual: Income greater or equal to | Allservices listed in the UPFS at full price
R72 000 per annum

Household: Income greater or equal fo
R100 000 per annum

From this table, it is understood that certain gaties of persons are required to pay 70
per cent of the Uniform Patient Fee Schedule (UPBS)onsultations, 7 per cent for
inpatient fees and 50 per cent for procedures, imygagnd oral health. Persons earning
ZAR6,000 or more per month are required to pay ftle UPFS fees for all medical
services. It is estimated that nearly 5 million goais fall within this group. The
Convention requires that cost sharing be such as/éoad hardship. Said differently, the
participation in the costs of medical care shouwt e such as to lead beneficiaries and

%2 Section 4(3)(b) National Health Act 61 of 2003.
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their families into poverty, or deprive them of ethessential goods and services, or place
persons or households in financial difficulty.

Convention No. 102 further requires that in theecakpregnancy, confinement and their
consequences, the treatment must meet two requitenie the first place, it must include

pre-natal, confinement and post-natal care eityembdical practitioners or by qualified

midwives as well as hospitalization where neces%Saaecondly, the allowance in respect
of cost sharing that applies in the case of mocbitditions is not applicable to pregnancy,
meaning that the beneficiary should not be requiveshare in the cost of medical cafe.

Medical care in respect of pregnancy is examineddtail under Part VIII (Maternity
benefit) and seems to be in compliance with botiditmns set out above. The medical
care provided to pregnant women is extensive, hedare is free to all those not covered
by private medical aid.

South Africa’s public health system is therefore only in partial compliance with Article 10 of Convention
No. 102.

Medical care in case of a morbid condition seems limited to the provision of primary health care
services comprising emergency medical services, reproductive health services and a basic package of
services and treatments. As such, Article 10(1)(a) of Convention No. 102 is not fully respected in that it
is not clear if such medical care includes domiciliary visits, specialist care, essential pharmaceutical
supplies or hospitalization where necessary.

The extent of the medical care in respect of pregnancy, confinement and its consequences however
appears to cover all the aspects referred to in Article 10(1)(b).

With regard to cost sharing, it appears that pregnant and confined women receive medical services
free of charge independently of their classification as full paying or subsidised patients. However, the
current fee structure for patients required to participate in the cost of medical care in case of a morbid
condition appears to be significant for certain categories of persons and as such may cause hardship to
such beneficiaries according to the terms of Convention No. 102.

Quialifying period:

Article 11 specifies that the benefit shall, inantingency covered, be secured at least to a
person protected who has completed, or whose breadw has completed, such
qualifying period as may be considered necessgpydclude abuse.

There is no qualifying period required by law fattidtement to medical care benefits in
South Africa.

South Africa is in compliance with Article 11 of Convention No. 102 as the national legislation does not
provide for a qualifying period for access to medical care.

Duration of the benefit:

Article 12 of Convention No. 102 deals with theussf the duration of the medical care
benefit. It lists three requirements: Firstly, thenefit must be provided throughout the
contingency. However, in the case of morbid condgi it may be limited to 26 weeks.
Secondly, the benefit may not be suspended whiiekaess benefit continues to be paid.

%3 Article 10(1)(b).

** See Article 10(2).
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Thirdly, provision must be made to enable the lifat 26 weeks) to be extended for
prescribed diseases recognised as entailing pretbogre.

Legally, there are no limits placed on the duratadnmedical care, and it is therefore
assumed that benefits are generally provided thnmouwigthe contingency. This means that
conditions one and three above are complied withaddition, those who receive a
sickness benefit in terms of the Unemployment lasoe Act (discussed in more detail in
Part 11l: Sickness benefit), are entitled to freedieal care in terms of the public health
system‘r.’5

The duration of medical care benefits in South Africa is in compliance with the requirements of Article 12
of Convention No. 102. Benefits are provided throughout the contingency, and the benefit is not
suspended while sickness (illness) benefits are being paid.

B. Sickness benefit (Part 11l of Convention No. 102 )

In most countries with relatively developed and poehensive social security systems, the
term “unemployment benefit” is normally used ontyrelation to benefits that may be
claimed when a person becomes unemployed in th@&aosyd sense, namely when
employment is lost as a result of termination afises. Separate systems would regulate
illness, maternity and adoption benefits.

However, in South Africa, all these contingencies subsumed under one scheme, namely
the unemployment benefit scheme as regulated byUtle (and the Unemployment
Insurance Contributions Act, UICA). As a result,rpaf the arrangements (institutional,
procedural and administrative) for the paymentméraployment benefits are the same in
the case of sickness and maternity benefits.

Contingency

Article 14 of Convention No. 102 specifies that w@ntingency covered shall include
incapacity for work resulting from a morbid conditi and involving suspension of
earnings.

In terms of the UIA, a contributor is entitled tmlaess benefits (or “illness benefits”)
from the date that he or she is unable to perfoorkwn account of illness and meets with
the prescribed requiremer‘??s.

The contingency of sickness is covered by the UIA, as defined in Article 14 of Convention No. 102.

* The guidelines issued by the Department of Heplibvide that persons supported by the
Unemployment Insurance Fund (in terms of which rséds (or “illness”) benefits in South Africa

are paid), qualify for full subsidisation of mediceare. See Department of Health. 2012.
Explanation of the Current Policy regarding the €dication of Patients for the Determination of
Feesp. 2.

%6 Section 20.
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Coverage

All contributors to the Unemployment Insurance Fané entitled to the benefits provided
by the UIA, including sickness (or “illness”) beitef The UIA applies to all employees
defined as “any person who receives remuneratioto avhom remuneration accrues in
respect of services rendered or to be renderebatyperson, but excludes any independent
contractor.®” While the current UIA widened its scope of coverdg include domestic
workers, seasonal workers and the so-called higbrre earners, it excludes the self-
employed and those employed in the informal econdbiyen the focus of South Africa’s
illness benefits on workers in the formal econonmegourse in this analysis will therefore
be had to Article 15(a) of Convention No. 102, whigrescribes that coverage of the
unemployment system should comprise “prescribessela of employees, constituting not
less than 50 per cent of all employees”. The totahber of employees considered for the
purposes of measuring the application of this Aetimust include, in the logic of the
Convention, any insured persons who are normaljjaged in an economic activity or
normally work as employees, including those templgranemployed.

Calculation of the coverage of South Africa’s illness benefit scheme:

A Number of employees protected (in law): 11 364 000
B. Total number of employees:17 742 000
C. Number of employees protected as percentage of total number of employees (in law): 64%

From the above, the statutory personal coverage under the sickness benefits scheme set out in the UIA is
in conformity with the requirements of Article 15(a) of Convention No. 102 in that the persons protected
constitute 72.8 per cent of the total number of employees, above the minimum requirement of “50 per cent
of all employees” set out in the Convention.

Amount of the sickness benefit

Article 16 of the Convention states that the amoohthe sickness benefit must be
calculated in conformity with the rules establisliedrticles 65, 66 or 67 of Convention
No. 102. Article 65 is applicable in the case aha@ags-related benefits and Article 66 in
the case of flat-rate benefits, while Article 6 plgs to means-tested benefits.

In terms of Schedule 2 of the South African UIAemiployment benefits are calculated in
one of two ways, depending on a contributor’s inegrior to becoming unemployed.

In the first place, contributors who earned lesantl particular amount (known as the
“benefit transition income level”) are entitled #gopercentage of their previous income.
Instead of using a fixed percentage of the remdiograearned prior to the period of
unemployment in order to calculate benefits, thetlséfrican UIA introduces a graduated
scale of benefits that differentiates between higheome contributors and lower-income
contributors. Schedule 2 of the South African Utaad with section 12(3)(b), sets the
maximum income replacement rate at 60%, and themuoam amount of the benefit at
ZAR3,077.62.

Contributors who earned more than the benefit tfiansincome level are entitled to the
maximum benefit amount, i.e. ZAR3,077.62, “equaltlie entitlement of a contributor

" Section 1 and 3(1) of the UIA.
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who was previously paid at the benefit transitiocoime level™® According to Schedule 2

of the UIA, the ‘benefit transition level is linkleto the wage of a skilled manual worker.
In other words, the wage of a “skilled manual wotlmrresponding to a fictitious amount
fixed in the UIA, determines the income level atiebhto set a ceiling for benefit

calculation purposes. The current income ceilingset at R8099.00 per month.
Contributors who earn more that this amount and isdoome unemployed will receive
the capped benefit of R3 077.52.

In this regard, it must be noted that Article 16Gdnvention No. 102 (read with Article
65, para. 3, as well as the Schedule to Part XtlemtPeriodical Payments to Standard
Beneficiaries) allows that a ceiling be fixed or ttate of the benefit or on the earnings
taken into account for the calculation of the b&naf so far as this ceiling should not be
set below the earnings of a skilled manual maleleyee or at least not in such a way that
the benefit of a skilled manual male employee dugsreach the prescribed replacement
rate. Hence, the sickness benefit of a beneficidtly earnings less or equal to those of a
skilled manual employee, as defined in Conventian N2, and determined accordingly,
must not correspond to less than 45 per cent gireigous earnings.

The benchmark used in this analysis is that ofelmmings of a skilled manual employee,
established according to Article 65(6)(b) of Corti@m No. 102, namely “a person
deemed typical of skilled labour selected amongrtiagor group of economic activities
with the largest number of persons protected.” Tesefit calculation method and the
benchmark used, in general terms, is fully in lwéh the spirit and logic of the
Convention, which aims, first and foremost, at pcting average and low earners.

According to data from the Quarterly Labour Foreev@y 2011, the skilled male labourer
among the occupation with the largest number cdques protected appears to be either an
employee in craft and related trade (comprisingghtyi18 per cent of all male employees)
or an employee who is a plant and machine opefetonprising roughly 15 per cent of all
male employees). The weighted average monthly mgsnof someone falling in these
categories are approximately ZAR4,662.

According to Schedule 3 of the UIA, which defindg tincome replacement rate and
benefit (see below), a person whose earnings awal éq ZAR4,662 would receive a
benefit at an approximate income replacement At ger cent, which falls just below
the replacement rate of 45 per cent required bytiesention for a sickness benefit.

8 Schedule Il, Part 1(2) UIA.

% See Schedule 11l UIA.
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Schedule 3 of the UIA sets out the calculationafddfit as follows:

Income Income Replacement Rate (IRR) = Ul benefit
150.00 58.64 87.96
300.00 57.39 172.17
500.00 55.88 279.41
700.00 54.53 381.69
1000.00 52.74 527.35
1500.00 50.25 753.79
2000.00 48.24 964.87
3000.00 4519 1355.74
3075.57 45.00 1384.01
5000.00 41.31 2 065.49
6 000.00 40.00 2 399.95
7410.00 38.57 2 857.99
8099.00 38.00 3077.62
10 000.00 30.78 3077.62

With reference to Schedule 3 of the UIA, only asper receiving an income of
ZAR3,075.75 or below is entitled to a benefit a¢ tleplacement rate required by the
Convention (at least 45 per cent). Although thisdbenark is meant to represent the wage
of a skilled manual labourer, ZAR3,075.75 doesapyear to correspond anymore to the
income of a person deemed typical of skilled labasrdefined in Convention No. 102.
The analysis here above shows that in applyinggtidance of the Convention for its
determination, the wage of such a person fallsecltzs ZAR4,662.

It is therefore recommended that a parametric adjgist be undertaken to bring the listed
incomes and related income replacement rates aneffiteein line with the wage of a
skilled manual labourer. The parametric adjustmequired would entail increasing the
replacement rate granted to persons earning theateut of the wage of a skilled manual
male employee (i.e. ZAR4,662) by approximately B gt to meet the replacement rate
required by the Convention (i.e. 45 per cent).

The current level of sickness benefit set out in the UIA nearly meets the requirement of Article 16 of
Convention No. 102, in that the sickness benefit of a beneficiary whose earnings are less or equal to
those of a skilled manual male employee, as defined in the Convention, would correspond to a
replacement rate of approximately 42 per cent, whereas the Convention requires a replacement rate of 45
per cent. A parametric adjustment increasing the replacement rate of a person deemed typical of skilled
labour by approximately 3 per cent is recommended.

Quialifying period

Section 13(3) of the UIA provides that unemploymieanefits under the UIA accrue to a
contributor at the rate of one day’s benefit foemvcompleted six days of employment as
a contributor, subject to a maximum accrual of #38s’ benefit in the four-year period
immediately preceding the date of application fendfits. This means that the qualifying
period required for entitlement to sickness berfefitthe minimum duration prescribed in
Article 18 of the Convention would be approximat8f months. In this regard, Article 17
of Convention No. 102 provides that the goal of goalifying period for entitlement to
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benefits must be to “preclude abuse”, with a vievkéeping such period at the minimum
required for such purposes. The CEACR has indicatgutevious cases before it that a
gualifying period of no more than 18 months couwdumstified for such purposes.

The length of the qualifying period that a person must complete for entitlement to a sickness benefit under
the UIA as well as the rules concerning the computation of the qualifying period seem excessive and
therefore not complying with the requirements of Article 17 of Convention No. 102.

Duration of benefits

Article 18 of Convention No. 102 provides that thiekness benefit shall be granted
throughout the contingency, except that the bemediy be limited to 26 weeks in each
case of sickness, in which event it need not be foaithe first three days of suspension of
earnings.

Schedule 2 of the UIA specifies the following meathaf calculating the days of benefits
that a contributor is entitled to:

- “Determine the total number of days that the dbotor was employed (and
contributing) in the four-year period immediatelsepeding the date of application for
benefits.

- Divide the total number of days by 6, disregagdimy remainder or fractional portion of
the result.

- Subtract the number of days (if any) for whicle ttontributor claimed benefits (other
than maternity benefits) in terms of this Act dgrithe preceding four years.”

Benefits under the South African UIA accrue to atdbutor at the rate of one day’s
benefit for every completed six days of employmsuobject to a maximum accrual of 238
days (or 34 weeks) for all benefits provided untiés Act, other than maternity benefits,
in the four-year period immediately preceding thgdf application for benefits.

It appears that the duration of iliness benefitdaurthe UIA is not in conformity with the
requirements of Article 18 of Convention No. 10,iethallows the duration of the sickness
benefit to be limited to 26 weeks, but required gwech minimum period be guaranteed in
each case of sicknesbhe UIA does not meet this minimum standard bseaun the first
place, the 34 weeks benefit period set out in th& I8 not guaranteed strictly speaking
since credits can be exhausted as they are contirgge contributions over a four-year
cycle. In addition, the 34 weeks maximum benefitas applicable to different instances of
sickness but rather appears to be a limit appkctbkll benefits provided under the UIA
(excluding maternity benefits). As such, there rbayinstances where beneficiaries may
not be entitled to an initial or subsequent sicknbenefit for a duration of 26 weeks
because they have exhausted the 34 weeks maximuougth the receipt of
unemployment, illness, adoption and dependantsvifgars’) benefits.

Since the UIA does not guarantee the payment of illness benefit for at least 26 weeks in each case of
sickness, the benefit duration set out in the UIA does not seem to comply with the requirements of Article
18 of Convention No. 102.

%0 Section 13(3) UIA.
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Waiting period

C.

In cases where the sickness benefit is limitechinvaay (and not provided throughout the
contingency), Article 18 of Convention No. 102 pdss that the benefit need not be paid
for the first three days of suspension of earnifige principal reason for imposing a
waiting period is primarily to save costs. Bridhdsses account for the largest percentage
of the total, and the cost of processing thesescasgisproportionately high (ILO, 1984, p.
38).

Section 20(2)(a) of the UIA imposes a much longeitiwg period. It provides that a

contributor is not entitled to illness benefitstlie period of iliness is less than 14 days.
However, employers in South Africa are obliged tovide paid sick leave for a period of

six weeks in a three-year cy&JePaid sick leave prevents the suspension of eagning
which is the contingency that sickness benefitsehidne purpose of mitigating. In South
Africa, however, once a worker’s entittlement todpaick leave is exhausted, if he/she
becomes sick again, there is no longer an obligdtio the employer to provide paid sick
leave before entitlement to illness benefits urther UIA. As a consequence, a worker
who has exhausted his or her right to paid sickdea a given period (three-year cycle)
will be left without any income replacement, whetie the form of paid sick leave or

sickness benefit, during 14 days, until the sicknbsnefit under the UIA becomes
payable.

While, in most cases of sickness, there is effetimo waiting period in that there is no
suspension of earnings until the payment of sickrimmnefit, there may be some cases
where a sick person is left to wait 14 days, inesscof the maximum 3 days allowed by
Article 18 of the Convention No. 102. The UIA isetkfore not in compliance with the
requirements of Convention No. 102 in respect efwfaiting period.

The 14-day waiting period imposed by the UIA for payment of sickness benefits is longer that the
maximum waiting period specified in Article 18 of Convention No. 102, and therefore not in conformity
with it.

Unemployment benefit (Part IV of Convention No. 102)

Contingency

An unemployed contributor to the Unemployment lasiwe Fund is entitled to

unemployment benefits if the reason for the unegmbmt is listed as a reason in section
16(1)(a), namely i) the termination of the conttdnis contract of employment by the

employer of that contributor or the ending of afixerm contract; ii) the dismissal of the
contributor; iii) insolvency or iv) in the case afdomestic worker, the termination of the
contributor’s contract of employment by the deathttee employer of that contributor.

Unemployment benefits in this context exclude tlemdiits to which an employee is
entitled in the event of illness, maternity or inetcase of adoption benefits. The
application must be made in accordance with thegofged requirements; the contributor
should be registered as a work-seeker with a labeatre established under the Skills

®1 Section 22 (1) and (2) Basic Conditions of EmpleyAct75 of 1997.
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Development Act (SDA) 97 of 1988and the contributor should be a person capable of
and available for work®

The UIA is in conformity with Article 20 of Convention No. 102, which provides that the contingency
covered shall include suspension of earnings due to inability to obtain suitable employment in the case of
a person protected who is capable of, and available for, work.

Coverage

The UIA applies to all employees defined as “angspe who receives remuneration or to
whom remuneration accrues in respect of servicedered or to be rendered by that
person, but excludes any independent contra8fsrtie current UIA widened its scope of

coverage to include domestic workers, seasonal everknd the so-called high-income

earners. However, the definition nevertheless exidludes a variety of vulnerable groups
from the UIA’s scope of coverage. These excludedigs are largely comprised of certain
categories of atypical workers (e.g. independemitrectors, dependent contractors, and
the self-employed), informal economy workers arallting-term unemployed.

Given the focus of South Africa’s unemployment #seon workers in the formal
economy, recourse in this analysis will be had tacke 21(a) of Convention No. 102,
which prescribes that coverage of the unemployragstem should comprise “prescribed
classes of employees, constituting not less thaes@ent of all employees”.

Calculation of the coverage of South Africa’s unemployment benefit scheme:65
A.  Number of employees protected (in law): 11 364 000
B. Total number of employees: 13 498 000%6

C. Number of employees protected as percentage of total number of employees (in law): 84%

From the above it is concluded that the statutory personal coverage under the unemployment scheme set
out in the UIA is in conformity with the requirements of Article 21(a) of Convention No. 102 in that the
persons protected constitute 100% of the total number of employees, above the minimum requirement of
“50 per cent of all employees” set out in the Convention.

%2 Section 23(2) SDA. In terms of the SDA, labourtoes have a range of employment services-
related functions, including the registration ofrivgseekers, the registration of work placement
opportunities and assisting work-seekers to actads opportunities.

83 Section 16(1) UIA.

% Section 1 and 3(1) UIA.

% See Title 1, Article 76 of Convention No. 102.

% Statistics South Africa, 2011a, p. vi. This figisemade up as follows: 9,616,000 employed in the

formal sector (non-agricultural); 630,000 employiedagriculture; 2,134,000 employed in the
informal sector (non-agriculture) and 1,118,000 kygd in private households.
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Amount of the unemployment benefit

Article 22 of the Convention states that the amaifrthe unemployment benefit must be
calculated in conformity with the rules establisliedrticles 65, 66 or 67 of Convention
No. 102. Article 65 is applicable in the case aheags-related benefits and Article 66 in
the case of flat-rate benefits, while Article 6 plgs to means-tested benefits.

In terms of Schedule 2 of the South African UIAeorployment benefits are calculated in
one of two ways, depending on a contributor’s inegrior to becoming unemployed:

In the first place, contributors who earned lesmtla particular amount (known as the
“benefit transition income level”) are entitled #gopercentage of their previous income.
Instead of using a fixed percentage of the remuioeraearned prior to the period of
unemployment in order to calculate benefits, thetlséfrican UIA introduces a graduated
scale of benefits that differentiates between higihheome contributors and lower-income
contributors. Schedule 2 of the South African Ukkpfoduced here below), read with
section 12(3)(b), sets the maximum income replacémate at 60 per cent and the
maximum amount of the benefit at ZAR3,077.62.

Contributors who earned more than the benefit ttiansincome level are entitled to the
maximum amount i.e. ZAR 3,077.62, “equal to thatkmhent of a contributor who was
previously paid at the benefit transition incomeele ®’ According to Schedule 2 of the
UIA, the “benefit transition level” is linked to ¢hwage of a skilled manual worker. In
other words, the wage of a “skilled manual workedrresponding to a fictitious amount
fixed in the UIA, determines the appropriate incolaeel at which to set a ceiling for
membership of the unemployment benefit scheme. ¢limeent income ceiling is set at
ZARS8,099.00 per month. Contributors who earn mda this amount and who become
unemployed will receive the capped benefit of ZAR3,62%°

In this regard, it must be noted that Article 22CGgnvention No. 102 (read with Article
65, para. 3 as well as the Schedule to Part XtledtPeriodical Payments to Standard
Beneficiaries) allows that a ceiling be fixed or ttate of the benefit or on the earnings
taken into account for the calculation of the b&naf so far as this ceiling should not be
set below the earnings of a skilled manual maleleysge or at least not in such a way that
the benefit of a skilled manual male employee dussreach the prescribed replacement
rate. Hence, the unemployment benefit of a berafiavith earnings less or equal to those
of a skilled manual employee, as defined in CorivantNo. 102, and determined
accordingly, must not correspond to less than 4%@et of his previous earnings.

The benchmark used in this analysis is that ofelmmings of a skilled manual employee,
established according to Article 65(6)(b) of Comi@m No. 102, namely “a person
deemed typical of skilled labour selected amongrtiagor group of economic activities
with the largest number of persons protected”. Adity to data from the Quarterly
Labour Force Survey 2011, the skilled male labowmerong the occupation with the
largest number of persons protected appears taheEr @an employee in craft and related
trade (comprising roughly 18 per cent of all matepioyees) or an employee who is a
plant and machine operator (comprising roughly &b qent of all male employees). The
weighted average monthly earnings of someone ¢gllin these categories are
approximately ZAR4,662.

7 Schedule Il, Part 1(2) UIA.

% See Schedule 111 UIA.
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According to Schedule 3 of the UIA, which defindg tincome replacement rate and
benefit (see below), a person whose earnings anal ¢q ZAR4,662 would receive a
benefit at an approximate income replacement At ger cent, which falls just below
the replacement rate of 45 per cent required byGbavention for an unemployment
benefit.

Schedule 3 of the UIA sets out the calculationasiddit as follows:

Income IRR = Ul benefit
150.00 58.64 87.96
300.00 57.39 17217
500.00 55.88 279.41
700.00 54.53 381.69
1.000.00 52.74 527.35
1500.00 50.25 753.79
2000.00 48.24 964.87
3000.00 4519 1355.74
3075.57 45.00 1384.01
- 4 000.00 42.98 1719.30
5000.00 41.31 2065.49
6 000.00 40.00 2399.95
7410.00 38.57 2857.99
8099.00 38.00 3077.62
10 000.00 30.78 3077.62

With reference to Schedule 3 of the UIA, only a sper receiving an income of
ZAR3,075.75 or below is entitled to benefit at theplacement rate required by the
Convention (at least 45 per cent). Although thisesltle is meant to represent the wage of
a skilled manual labourer, ZAR3,075.75 does notappo be an income representative of
a person deemed typical of skilled labour accordmgConvention No. 102 since the
analysis here above has determined that the wagsudf a person falls closer to
ZAR4,662. It is therefore recommended that a panacnadjustment be undertaken to
bring the listed incomes and related income rephece rates and benefits in line with the
wage of a skilled manual labourer. The parametdfusiment required would entail
increasing the replacement rate granted to persamsng the equivalent of the wage of a
skilled manual male employee (i.e. ZAR4,662) byragpnately 3 per cent to meet the
replacement rate required by the Convention (bepe¥ cent).

The current level of unemployment benefit set out in the UIA nearly meets the requirement of Article 22 of
Convention No. 102, in that the benefit of a beneficiary whose earnings are less or equal to those of a
skilled manual male employee, as defined in the Convention, would correspond to a replacement rate of
approximately 42 per cent, whereas the Convention requires a replacement rate of 45 per cent. A
parametric adjustment increasing the replacement rate of a person deemed typical of skilled labour by
approximately 3 per cent is recommended.

Qualifying period

Section 13(3) of the UIA provides that unemploymieanefits under the UIA accrue to a
contributor at the rate of one day’s benefit foemvcompleted six days of employment as
a contributor, subject to a maximum accrual of 238§s benefit in the four-year period
immediately preceding the date of application fendfits. This means that the qualifying
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period required for entitlement to unemployment éfgnfor the minimum duration
prescribed in Article 24 of the Convention would &gproximately 18 months. In this
regard, Article 23 of Convention No. 102 providbattthe goal of any qualifying period
for benefits must be to “preclude abuse”.

The length of the qualifying period for unemployment benefits under the UIA, at the level and for the
duration required by Convention No. 102, as well as the rules concerning the computation of the
qualifying period are in conformity with the requirements of Article 23 of Convention No. 102.

Duration of the benefit

As stated above, benefits under the South Africkkadcrue to a contributor at the rate of
one day’'s benefit for every completed six days mpyment, subject to a maximum
accrual of 238 days (or 34 weeks) for all bengfitsvided under this act (except maternity
benefits) in the four-year period immediately pding the date of application for benefits.
The UIA does not specify a minimum number of ddyat heed to be reached before a
person is entitled to the benefit. A contributotl wherefore be eligible to claim benefits
(whether unemployment, iliness, adoption or depetsafor the maximum duration (34
weeks) subject to accrual of the necessary daywnpioyment. As such, it appears that
there may be cases where beneficiaries will noefiled to an initial or subsequent
unemployment benefit for a duration of 13 weeksaoee they may have already
exhausted the 34 weeks maximum through the reoéipbhemployment, illness, adoption
and dependants’ (survivors’) benefits.

Schedule 2 of the UIA specifies the following methaf calculating the days of benefits
that a contributor is entitled to:

- “Determine the total number of days that the dbotor was employed (and
contributing) in the four-year period immediatelgpeding the date of application for
benefits.

- Divide the total number of days by 6, disregagdamy remainder or fractional portion
of the result.

- Subtract the number of days (if any) for which ttontributor claimed benefits (other
than maternity benefits) in terms of this Act dgrthe preceding four years.”

Article 24 of Convention No. 102 provides that theation of the benefit may be limited
to 13 weeks within a period of 12 months in casher® classes of employees (rather than
all residents) are protected (as is the case irthSAfrica). In addition, Article 24(2)
stipulates that in cases where the duration ofbtiveefit shall vary with the length of the
contribution period, the average duration of besafiust be at least 13 weeks within a
period of 12 months.

While the UIA does not impose a limitation on thember of weeks of payment of

unemployment benefits within the specified peri@@ (nonths), other than the condition

that the contributor must fulfil the qualifying ped necessary for entitlement to a 13 week
duration is explained here above, this act doesekiewsubject the maximum period of

entittement to all benefits which are provided unttés act (except maternity benefits),

thereby imposing a limitation which may result inegluction or exclusion of an otherwise
due unemployment benefit.

From the above, it is concluded that the duration of benefits under the UIA is not in conformity with the
requirements of Article 24 of Convention No. 102 in that there may be cases where an unemployment
benefit is paid for less than 13 weeks within a 12-month period.

48

South Africa: Report to the Government



Waiting period

D.

In South Africa, section 16(1) of the UIA providd#dsat an unemployed contributor is
entitled to unemployment benefits if the perioduaemployment is longer than fourteen
days. During those fourteen days, the employeotsobliged to provide the unemployed
contributor with any form of pay or salary.

Article 24(3) of Convention No. 102 allows for a xmaum waiting period of seven days
before benefits are payable.

The waiting period provided by the UIA in South Africa is therefore longer (i.e. 14 days) than the period
provided under Article 24 of Convention No. 102 (i.e. 7 days).

Old-age benefit (Part V of Convention No. 102)

South Africa does not (yet) have a national or putdtirement fund scheme. However, at
the time this study was carried out, the governnvesnt in the process of establishing a
mandatory statutory pension fund to provide old;atjsability and survivors’ benefits.
What is being considered is a universal basic pent replace the current old-age grant
together with a mandatory contributory arrangenientormal sector income earners (for
more detail on the proposals, see Part A abovejveder, these proposals have not yet
been implemented. In the absence of the propostdnahpension scheme, elderly in
South Africa have two main sources of income: stédeage pensions and occupational /
private pensions.

About two-thirds of all South Africans do not cdhbtrte to a retirement fund, meaning that
they will be reliant on either private savings be tstate older persons grant when they
reach retirement age. Although occupational penfiods cover about 70 per cent of all
employees in the formal sector, membership to fuaets by the informally employed and
domestic workers is negligible (van den Heever,72@09).

Membership in occupational pensions or providemidfuis not statutorily mandated,;
however it is frequently a condition of employme8tich schemes, privately managed
cannot however be taken into consideration sineg thil to comply with some of the key
requirements of Convention No. 102, including thevision of defined benefits, for which
the State assumes the responsibility, as well dicipatory management and oversight.
They include provident funds, which mostly pay lusym benefits at retirement. Often
the rules of these funds also make provision fahadvawals prior to retirement, which is
not in accordance with the principles of socialiramce and jeopardizes the guarantees to
be provided in compliance with Convention No. 108. addition, the regulatory
framework is fragmented with many occupational adlintary arrangements neither
regulated nor overseen by government departmentiseoRegistrar of Pension Funds in
the Financial Services Board (Oxford Policy Managetn2010, p. 92).

As a result, this part of the report will focus kively on the older persons grant under
the Social Assistance Act 13 of 2004 in order téedmine compliance with Part V of
Convention No. 102.

Contingency:

Article 26 of Convention No. 102 provides that:

1. The contingency covered shall be survival beympdescribed age.
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Coverage

2. The prescribed age shall be not more than 6£ yeasuch higher age as may be fixed
by the competent authority with due regard to tleekimg ability of elderly persons
in the country concerned.

3. National laws or regulations may provide that tenefit of a person otherwise
entitled to it may be suspended if such persomismged in any prescribed gainful
activity or that the benefit, if noncontributoryagnbe reduced where the earnings of
the beneficiary or his other means or the two talagether exceed a prescribed
amount.

According to the national legislation, a persoeligible for the older persons grant when
attaining the age of 60 yeaﬁﬁs.

The provisions regarding the contingency covered are in compliance with the requirements of Article 26 of
Convention No. 102.

Article 27 prescribes that the persons protectedl sbmprise:

(a) prescribed classes of employees, constitutiog less than 50 per cent of all
employees; or

(b) prescribed classes of the economically actiygufation, constituting not less than 20
per cent of all residents; or

(c) all residents whose means during the contingeloacnot exceed limits prescribed in
such a manner as to comply with the requirementgtidle 67.

Because the older persons grant is a means-tesadfith regard will be had to
subparagraph (c), meaning that information in thienfset out in Title IV under Article 76
will be furnished.

The Social Assistance Act provides at section adh@erson is entitled to social assistance
if they are a resident and a South African citibermember of a group or category of
persons prescribed by the Minister by notice in@azette. Section 2(1) of the same Act
states that the Social Assistance Act also appdies person who is not a South African
citizen, if an agreement, between the Republic thedcountry of which that person is a
citizen, makes provision for this Act to apply taiaizen of that country who resides in the
Republic. Furthermore, the Regulations relatingthe application for the payment of
social assistance and the requirement or conditiongespect of eligibility for social
assistance of 2008, clearly mention “permanendessie,” at Section 2(e), as an eligibility
criteria for entitlement to the older persons gradhile the Social Assistance Act 13 of
2004 appears to limit its application to South édin residents and non-national residents
who belong to member States with bilateral agreé¢sneith the Republic of South Africa,
the Regulations seem to extend the personal cowetagall permanent residents
irrespective of existing bilateral agreements aationality. Such an interpretation would
appear to be in conformity with jurisprudence entaugafrom the Constitutional Court
which concluded that a similar provision of the @b&ssistance Act 59 of 1992 (the

% Section 10, SAA. The eligibility age for men andmen was equalized on 1 April 2010. See
Social Assistance Amendment Act 6 of 2008.
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predecessor to the Social Assistance Act 13 of P@dting the personal scozle to South
African citizens was unconstitutional and shouldude residenfS and refugees.

The older persons benefits are paid wholly out wblic funds. Despite the leeway that

Convention No. 102 provides for member States tduebe non-nationals from tax-funded

social assistance benefits, and the restrictiadsdiawn in the law, it would appear that the

aforementioned judicial pronouncements have ensiin@dsocial assistance benefits have
been extended to different categories of non-nat&grthe most significant of which are

permanent residents and refugees.

The discrepancies in the national legislation agratful. However, where permanent
residents are included in the personal scope obtual Assistance Act 13 of 2004, older
persons grants appear to be awarded equally tesidlents who meet the following means
test, irrespective of nationality.

The means test is calculated according to the iecand assets of the individual or of the
couple. The threshold in 2011 beyond which a pemonld not qualify for an older
persons grant is as follovis:

Assets threshold
- Asingle person should not have assets totattioge than ZAR752,400;
- Acouple’s joint assets should not total morentd&R1,504,800.

The value of a house that a person lives in istaicn into account for the calculation of
total assets, regardless of whom it belongs to.

Income threshold

- A single person should not earn more than ZAR3d Ber year; or ZAR3,740 per
month;

- A couple’s joint income should not be more thakRB9,760 per year, or ZAR7,480
per month.

The income of a spouse is taken into account whethaot the applicant is married in or
out of community of property. However, if the ajgpint has been deserted by his or her
spouse for more than 3 months, then the maritalistaf the applicant is not taken into
account’®

Applicants whose income and assets are below tleshthld qualify for the older persons
grant, but the maximum value of the grant (consjstif ZAR1,140, or ZAR1,160 in case

YKhosa and Others v Minister of Social Developmert ®thers, [2004] ZACC 11.

™ Bishogo, C. and Two Others v Minister of Sociaiv&@epment and Four Otherase No.
9841/05, High Court of South Africa, Transvaal Rnoial Division, Consent Order, September
2005;

"2 The asset and income thresholds are those atill2®irl so that they are on the same time basis
as the wage of a standard beneficiary, determigedrding to the Quarterly Labour Force Survey
for 2011.

3 Annexure A(3) of the Regulations.
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of persons over 75, at 1 April 2011) may be adpliste terms of the formula for
determining older persons grants. However, it nayfall below ZAR100 per month.

Where an old age benefit is provided to all residents whose means during the contingency do not exceed
a prescribed limit, in such a manner as to comply with the requirements of Article 67 (assessed here
below), the older persons grant would be in conformity with the Convention. Although there are current
discrepancies between the national legislation and jurisprudence, it appears that judicial precedence has
had the effect of extending the scope of personal coverage of social assistance grants and that the
relevant Regulations have accordingly made permanent residence a condition for entitlement to older
persons grant. It would thus seem that the national legislation is in compliance with Article 27 of
Convention No. 102.

Value of the benefit

Article 28 of Convention No. 102 prescribes tha benefit must be calculated as follows
in the case of means-tested benefits: “(W)hereredidents whose means during the
contingency do not exceed prescribed limits argéepted, in such a manner as to comply
with the requirements of Article 67.”

Article 67 prescribes that in respect of meanstebenefits:

(a) the rate of the benefit shall be determinedting to a prescribed scale or a scale
fixed by the competent public authority in confotynivith prescribed rules;

(b) such rate may be reduced only to the extemttigh the other means of the family of
the beneficiary exceed prescribed substantial atsaursubstantial amounts fixed by
the competent public authority in conformity wittepcribed rules;

(c) the total of the benefit and any other meariter adeduction of the substantial
amounts referred to in subparagraph (b), shalluffecent to maintain the family of
the beneficiary in health and decency, and shalhdieless than the corresponding
benefit calculated in accordance with the requireinef Article 66;

(d) the provisions of subparagraph (c) shall beradkto be satisfied if the total amount
of benefits paid under the Part concerned excegds least 30 per cent the total
amount of benefits which would be obtained by aimglythe provisions of Article
66."

In South Africa, the formula for the determinatiointhe value of the older persons grant is
as follows:

D=1,3A-0,5B
Where:

A = maximum social grant payable per annum as agko

" Measuring the application of Article 28 of the @ention against this benchmark requires
actuarial studies to be carried out, as indicatetthé report form of Convention No. 102 under Title
V and will not be undertaken at this stage, whémiobenchmarks can be used.
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B = the annual income of the applicant determinedaccordance with the specific
regulations issued in this regafr:d;

D = annual social grant amount payaﬁe.

Various sources of income are taken into consiaerat determining the applicant annual
income, including any compensation payable to giiegnt, any profits, withdrawals or
other benefits derived from a business concern,payynent from an inheritance or trust,
and any payment that the applicant receives as;nqi)lh)yee?7 All these factors will reduce
the value of the grant, but it cannot be reducdoMb@AR100 per montH®

It appears that the determination of the rate efdlder persons benefit complies with sub-
articles (a) and (b) of Article 67 of the Conventio

Sub-article 67(c) refers to Article 66, and essti#¥is the provisions of Article 66, in
conjunction with the Schedule to Part XI, as thedbhenark against which the value of the
means-tested benefit should be measured to assefgmnity with Convention No. 102.
More precisely, the benefit should correspond tleast 40% of the wage of the unskilled
male labourer, as defined in the Convention. Is teport, regard will be had to Article
66(5) in order to determine the reference wagerims of Article 66, i.e. that of “a person
employed in the major group of economic activitieéth the largest number of
economically active male persons protected in tmgicgency in question.”

The Quarterly Labour Force Survey indicates that ldrgest number of ordinary adult
male labourers in South Africa fall into what S$dtis South Africa classifies as
“elementary” occupations (Statistics South Afrie@11a, Average Monthly earnings by
occupation and sex (15-64)). In 2011, 1,441,00006ubhe 6,230,000 employees fell into
this category, representing approximately 23 pert aé all employees. The average
monthly salary for men in this group wa8R2,679. This amount will therefore serve as
the benchmark for the analysis to follow.

The value of the older persons grant in 2011 #&R1,140 (or 1,160 in respect of those
over 75 years of age)which corresponds to a replacement rate of né&rlper centof
the reference wage for a standard beneficiary di.man of pensionable age with a wife
also of pensionable age). It would thus appear ttieatamount of older persons grant is
well above the 40 per cent replacement rate redjuiréerms of Article 67, in conjunction
with Article 66(5).

Based on the data used for the analysis, the value of the older persons grant is well above compliance
with the requirements of Article 28 (read in conjunction with Articles 66 and 67) of Convention No. 102.

Quialifying period

Article 29 of Convention No. 102 establishes certaéquirements in respect of the
qualifying period for the old-age benefit. With sgd to older persons grant provided to

5 Section 19 and 20 Regulations.
8 Annexure A Regulations.
" Section 19 Regulations.

8 Annexure A(5) Regulations.
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residents on a means-tested basis, the benefitegrahould at minimum be equal to a
replacement rate of 40 per cent after a periogsitience not exceeding 20 years, or to 30
per cent, where there is no qualifying period.

The personal scope of the law seems to have béend®d to include persons residing in
the country for entitlement to the gra{ﬁtbut there is no further requirement specifiedoas t
the duration of the period of residence requireslsAch it appears that a resident would be
entitled to an old-age benefit without being sutgddo a qualifying period.

In view of this, and subject to non-national permanent residents being entitled to an old age benefit in the
same manner as national permanent residents, the national legislation is in compliance with Article 29 of
Convention No. 102.

Duration of the old-age benefit

E.

Article 30 of Convention No. 102 specifies that thiel age benefit “shall be granted
throughout the contingency”. Accordingly, the ol@rgon’s grant is paid until the
beneficiary die&’

The national legislation, in respect of the duration of the old person’s grant, is in compliance with the
requirements of Article 30 of Convention No. 102.

Employment injury benefit (Part VI of Convention No. 102)

The Compensation for Occupational Injuries and &8ss Act, 1993 (COIDA) creates a
statutory system for the payment of compensationwiork-related deaths, injuries and
diseases arising out of and in the course of arlaye's employment. The recognition of
occupational diseases specific to the mining irmgluahd related works has led to the
enactment of the Occupational Diseases in Minesvdarks Act 78 of 1973 (ODMWA).
ODMWA covers Occupational Lung Disease in minerdyorCOIDA provides for
compensation of occupational injury in all induss$ri (including mining) and for
occupational disease in all industries (except mghias well as for certain occupational
diseases not covered by ODMWA, such as noise-irtihearing loss.

Contingency

Article 32 of Convention No. 102 provides that tmntingencies covered shall include the
following (where it is due to accident or a prelsed disease resulting from employment):

(@) a morbid condition;

(b) incapacity for work resulting from such a cdmh and involving suspension of
earnings, as defined by national laws or regulation

(c) total loss of earning capacity or partial Idissreof in excess of a prescribed degree,
likely to be permanent, or corresponding loss otify; and

¥ Khosa and Others v Minister of Social Developnamd Others, [2004] ZACC 11.

8 Section 28(1)(a) Regulations.
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(d) the loss of support suffered by the widow oilcclas the result of the death of the
breadwinner; in the case of a widow, the right eéadfit may be made conditional on
her being presumed, in accordance with nationas lanregulations, to be incapable
of self-support.

COIDA provides for benefits to be paid to (i) emyes who suffer a total and partial
temporary disablement as a result of an accidemtcoupational disease; (ii) employees
who are permanently disabled (total or partialaagsult of an accident or occupational
disease; and (iii) the dependants of employees did@s a result of injuries sustained in
accidents at work or as a result of an occupatidisdase. The first two contingencies
(total or partial temporary or permanent disablethenrrespond to Articles 32 (a), (b),
and (c) of Convention No. 102, and seem to be infaxmity therewith. The third
contingency corresponds to Article 32(d) of Coni@mtNo. 102, which refers to
dependants. In this regard, it is important to rtbg in terms of COIDA, the surviving
spouse’s entitlement to the benefit is not condélan him or her being incapable of self-
support. Recourse in this report is therefore aat fo the last sentence of Article 32(d) of
Convention No. 102.

ODMWA provides compensation to both current andnfer mineworkers who suffer from
an “occupational disease”, which include pneumoasisj tuberculosis, permanent
obstruction of airways and progressive systemi(erssisff1 ODMWA provides for a
lump-sum payment to the widow/er or dependent obildf the worker dies and is found
to have a compensatable disease on autopsy, whashnat previously compensated, or
only partially compensateB&.

COIDA does not prescribe a minimum degree of ldssaoning capacity as a precondition
for an employee to receive benefits under the ®Acthe only role that the degree of
disablement of the employee plays is in resped permanent disabilityCOIDA pays
lump sums for permanent disability below 30 pertcén other words, disablement
between 1 per cent and 30 per cent) and a periqoyanent if the permanent disability is
ascertained to be greater than 30 per cent.

ODMWA defines two degrees of disease severity.t Bbegree disability is defined as not
less than ten per cent (10%) and no more than fuetycent (40%) disability caused by
one of the scheduled diseases. Second Degree iisededs single disease disability
between forty per cent (40%) and one hundred pHr(CL@O%)i.34

Medical care is also covered in case of a morbitditmon resulting from employment
injury, albeit to a certain extent, the detail dfigh is examined in the analysis below.

The contingencies covered by COIDA and ODMWA are in conformity with Article 32 of Convention No.
102.

8. Section 1 ODMWA.
82 Section 81(1) ODMWA.

8 See International Labour Offic&®eport Form For the Social Security (Minimum Standh
Convention, 1952 (No. 102)hich requires this information (see in particuRart VII, p. 1).

84 Section 44 ODMWA.
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Coverage

Article 33(a) of Convention No. 102 prescribes tthat persons protected shall comprise
“prescribed classes of employees, constitutingless than 50 per cent of all employees,
and, for benefit in respect of death of the breader, also their wives and children;

COIDA covers employees and their dependants. Arpleyse" is defined very broadly as
“a person who has entered into or works under &racinof service or of apprenticeship or
learnership, with an employer, whether the contiacexpress or implied, oral or in
writing, and whether the remuneration is calculdigdime or by work done, or is in cash
or in kind...”%In theory, COIDA also covers the informally empldyeHowever,

employers who operate informally tend to not registith the Compensation Fund, and
their employees are unaware that they are covdrbid. entails that there are seldom

claims from the informal sect6.

While the 1941 employment injury legislation prosit for a pay ceiling, effectively

excluding high-income workers from coverage, thd[@Ois more extensive: it covers all
employees for compensation, not just those classds “workmen”. In addition, under the
COIDA, all types of work relationships are coveraagluding workers on temporary
contracts. Furthermore, while the 1941 Workmen'sm@ensation Act (WCA) only

extended compensation to widows, COIDA covers tinwigng spouse irrespective of
gender. Also included under the definition of “degant” is “a person with whom the
employee was ... living as husband and wite.

Only domestic workers, self-employed persons, velers and military personnel are
expressly excluded from coverage under cofB@DMwA covers all persons working
on a mine or related works engaged in what is ddfas “risk work”.

8 Section 1 COIDA.

8 See Garzarelli, G.; Keeton-Stolk, L.; Schoer, 908 Workers Compensation in The Republic of
South Africareport produced for the United States Agencyriternational Development, p. 4.

87 Section 1 COIDA.

8 Section 1 COIDA.
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Calculation of the coverage of South Africa’s employment injury scheme under COIDA:8
Number of employees protected:
Statutory coverage (in law): 10 246 000%
Total number of employees: 13 498 000™*

Number of employees protected as percentage of total number of employees: 76%

The scope of personal coverage under COIDA is in conformity with the requirements of Articles 48(a) in
that the persons protected constitute more than “50 per cent of all employees”. As illustrated above, it
appears that 76 per cent of all employees in South Africa are protected in case of employment injury (in
law).

Medical care
Article 34(2) of Convention No. 102 provides thiag imedical care shall comprise:

“(@) general practitioner and specialist in-patiesd#re and out-patient care, including
domiciliary visiting;

(b) dental care;
(c) nursing care at home or in hospital or othedicw institutions;
(d) maintenance in hospitals, convalescent honaemtaria or other medical institutions;

(e) dental, pharmaceutical and other medical ogisal supplies, including prosthetic
appliances, kept in repair, and eyeglasses; and

(H the care furnished by members of such othefgggions as may at any time be legally
recognised as allied to the medical professiongeurtde supervision of a medical or
dental practitioner.”

Compensation under COIDA can take the form of paynfer loss of earnings (not
subject to taxation), travelling expenses, mediegpenses, lump-sum payments or
pensions. As far as medical expenses are concatred;ompensation Commissioner is
liable for the payment of the reasonable medicatscmcurred by the employee as a result
of an occupational injury/disease for a maximumiqeeof 24 months from the date of
injury or diagnosis of disease. However, this tipexiod can be extended if it can be
shown that medical treatment reduces the disability

8 See Title I, Article 76 of Convention No. 102.

% Statistics South Africa, 2011a, p. vi. This figisenade up as follows: 9,616,000 employed in the
formal sector (non-agricultural) and 630,000 empbbyin agriculture. Excluded are 2,134,000
employed in the informal sector (non-agriculturafld 1,118,000 employed in private households.
The latter two groups are excluded for differerdsans. While domestic workers are expressly
excluded from coverage by COIDA, informal sectompéagees are not. However, studies indicate
that informal workers are effectively excluded hem informal sector employers tend to not
register with the Compensation Fund, and their eyg#s are unaware that they are covered,
resulting in very few claims. See Garzarelli, Geefon-Stolk, L.; Schoer, V. 200&Vorkers
Compensation in The Republic of South Afriegport produced for the United States Agency for
International Development, p. 4.

%1 Statistics South Africa, 2011a, p. vi. This figisemade up as follows: 9,616,000 employed in the
formal sector (non-agricultural); 2,134,000 emphbyi@ the informal sector (non-agricultural);
630,000 employed in agriculture; and 1,118,000 ewyga in private households.
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In section 1 of COIDA, “medical aid” is defined dmedical, surgical or hospital
treatment, skilled nursing services, any remediahttment approved by the Director-
General, the supply and repair of any prosthes@ngrdevice necessitated by disablement,
and ambulance services where, in the opinion of Dheector-General, they were
essential %

The cost of the medical aid covered may not bewuwsea from an employee or an
employer. It is an offence for an employer to dedhan receive from an employee a
contribution towards medical aid supplied in tewh€OIDA.>

The medical care extended to victims of employniejoiry under Convention No. 102 is
quite extensive, and even more comprehensive thah required under its Part Il —
medical care — examined here above, in case ofraidnoondition (ILO, 1984, p. 48).
Convention No. 102 envisages every type of careoatost to the worker, and sets no
time-limit, but rather requires that medical caegoovided throughout the contingency.

“Reasonable medical costs” is not defined in COIRAd it is doubtful whether it amounts
to the comprehensive packages of care envisagétbhyention No. 102. Moreover, the
fact that medical care under COIDA is limited tordnths (albeit with the possibility of a
further extension) also appears to fall short ef standard established by Convention No.
102.

Clarification should thus be sought as to the dk#dim of “reasonable medical costs”, so as
to determine whether it is comprised of the caeeyises, treatments, etc. required under
Convention No. 102. In addition, and as noted apolaification as to whether the 24-

month limitation on the provision of health careden COIDA is applied even in cases
where the health condition of the injured persomldaequire such provision, but would

not necessarily lead to a reduction of the disigbili

It therefore appears that the medical care provided under COIDA is not fully in compliance with Article
34(2) of Convention No. 102. Persons protected should be entitled to all types of medical care listed
under Article 34 including specialist in-patient and out-patient care, domiciliary visits, dental care, nursing
care at home or in other medical institutions, maintenance in hospitals and other medical institutions, and
dental and pharmaceutical supplies. Such medical care should be granted throughout the contingency
and as such should not be limited to 24 months. Clarification should be sought to determine what types of
medical care fall under the definition of “reasonable medical costs” and whether provisions extending the
coverage of medical care past the 24-month limitation are in place.

On the other hand, ODMWA pays only a lump-sum bignafd there is no provision for
the costs of ongoing medical care. The only prowidor covering the costs of ongoing
medical care appears to be restricted to thosermthagnosed with a compensable disease
while in mine service. Section 36A provides thdte‘towner of a controlled mine or a
controlled works shall from the date of commenceanaéim compensatable disease pay the
legitimate and proven cost incurred by or on beb&la person in his or her service, or
who was in his or her service at the commencemeatcompensatable disease, in respect
of medical aid necessitated by such disease.”

The only general medical care that workers ardledtio under the Act is a bi-annual free

examination that includes a chest x-ray and lungtion tests. Application can also be
made for such an examination before the 24-montioghehas lapsed if a medical

92 Section 1(xxv) COIDA.

9 Section 77(1) COIDA.
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practitioner supports the applicati%Because an ill former mineworker is not entitled t
any ongoing medical care (other than the bi-annual examinajiohe (or she) then
becomes reliant on the public health system foricaédare.

It therefore appears that the medical care provided under ODMWA is in not in compliance with Article
34(2) of Convention No. 102 since persons suffering from employment injuries are not entitled to all the
types of medical care required by the Convention.

Reintegration

Article 35(1) of Convention No. 102 provides thaft)lie institutions or Government
departments administering the medical care shatiparate, wherever appropriate, with the
general vocational rehabilitation services, withiew to the re-establishment of handicapped
persons in suitable work.”

Neither COIDA nor ODMWA provide on reintegration ageires Committee of Inquiry into

a Comprehensive System of Social Security for Séditita, 2002, ch. 12, para. 12.%3There

is no provision in COIDA and very little provisiom ODMWA, which specifically
attempts to enforce reintegration measures — suchcampulsory rehabilitation or
vocational training programmggAIso, when regard is had to the benefits payablant
injured or diseased employee, it is clear thatntfaégn aim is to compensate an employee
for loss of occupational faculties, and for med'm:qbenseg? This also flows from the fact
that benefits are calculated on the basis of tle®ipus income of the injured/diseased
employee. A special allowance may be paid towarfsagiing the costs of a disabled
employee who requires constant help to performngisgections of life® This should be
seen as a measure to support the disabled emgloyerctioning physically, rather than
as an attempt to ensure his/her integration irespoir for suitable work.

Given the insufficient treatment of the issue ohatglitation by the legislature, the
vocational rehabilitation system in South Africgagrs to be rather limited.

There may however be measures prescribed in admtive circulars or directives and
put in place accordingly, which would, in practiagive effect to Article 35 of the
Convention. Additional information may be soughtasoto assess whether this Article is
currently applied, at least partially, in practice.

% Section 32 ODMWA.

* ODMWA also makes no provisions for rehabilitatiomdareturn to work services. See Olivier,

M.; Govindjee, A.; Nyenti, M. 2011. “The role ofternational and regional standards in the
development of an appropriate rehabilitation, tegnation and return-to-work policy framework in

South Africa”, paper delivered at the conferencditled Interaction Between International,

Regional and National Labour Law and Social Segutandards and Methods, Stellenbosch,
October 2011, p. 16.

% COIDA requires that the employer pay the compénsatue to the injured employee for the first
three months of temporary total disablement (sact@(3)). This could perhaps be seen as a
measure that will — to some extent — ensure theiramation of the employee's link with his/her
employment. However, this remains essentially gptanary measure, which is not backed by other
(re)integration measures.

" The formula for calculating the compensation istamed in Schedule 4 of the Act (Schedule 3 in
the event of occupational diseases). A distinciiemmade between temporary and permanent
disability.

% Section 28 COIDA.
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In view of the above, it seems that COIDA and ODMWA are not in compliance with Article 35 of
Convention No. 102. Further information as to the application of this Article in practice would however be
required to complete the assessment.

Amount of the employment injury benefit

Article 36(1) of Convention No. 102 provides thatrespect of incapacity for work, total

loss of earning capacity likely to be permanentcairesponding loss of faculty, or the
death of the breadwinner, the benefit shall be riogieal payment calculated in such a
manner as to comply either with the requirementarttle 65 or with the requirements of

Article 66. Article 65 is applicable in the caseeafrnings-related benefits and Article 66 in
the case of a flat-rate benefit.

The calculation of employment injury benefits imnts of COIDA is earnings-related, and
compliance will therefore be determined on the dadithe requirements of Article 65.
The benchmark used in this analysis is that ofelmmings of a skilled manual employee,
established according to Article 65(6)(b) of Comi@m No. 102, namely “a person
deemed typical of skilled labour selected amongrtiagor group of economic activities
with the largest number of persons protected”.

Temporary incapacity

In terms of COIDA, in the case of temporary totedathlement (TDD), compensation is
calculated based on the employee’s salary at the 6f the accident and includes all
normal allowances. Compensation is paid at the o&té5 per cent of the employee’s
earnings up to a maximum prescribed by the Minisfekabour. The current maximum
compensation for temporary total (100 per centaldimment (or temporary incapacity in
the language of Convention No. 102) is ZAR17,366p25 month, and the minimum
ZAR2,430.757

Permanent disablement (invalidity)

If the permanent disablement (referred to as “iiitgl' in Convention No. 102) is
assessed at more than 30 per cent of loss of gacapacity, the employee will receive a
monthly pension for life. Permanent disability bénef a degree of loss of earning
capacity of 100 per cent is calculated at 75 pet oé the employee’s monthly earnings
subject to a prescribed maximum and minimum benkfittase of total (100 per cent)
invalidity, this is set at ZAR17,366.25 (maximumnkeét) and ZAR2,430.75 (minimum
benefit). Lesser degrees of disablement (in exoés¥0 per cent) will attract pensions
proportionate to the degree of disability (withp&s cent as the maximum baseliﬁ%(ﬁ.

As mentioned earlier, the benchmark used in thislyais, given that COIDA makes
provision for earnings-related benefits, is thaglelished by Article 65(6)(b). According to
data from the Quarterly Labour Force Survey 20ké,gkilled labour appears to be either
an employee in craft and related trade (comprigimgghly 18 per cent of all male
employees) or the male who is a plant and machimeator (comprising roughly 15 per

% Schedule 4 COIDA. Atrticle 55 of COIDA provides ththese minimum and maximum amounts
can be amended by the Minister of Labour on thememendation of the Director-General and after
consultation with the Compensation Board.

100 5chedule 4 COIDA.
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cent of all male employees). The weighted averagetinty earnings of someone falling in
either category are approximately ZAR4,662.

In terms of Convention No. 102 (Schedule to Pajt thle benefits payable both in the case
of temporary and permanent invalidity for work mastrespond to at least 50 per cent of
previous earnings. COIDA, which sets the levelha invalidity benefit at 75 per cent of
previous earnings, is in compliance with Convenfitilm 102. It is not specified in the law
in which case and to whom the minimum employmejurinbenefit is paid. In any case,
the current minimum benefit payable to workers ware temporarily or permanently
disabled, ZAR2,430.75 represents 52 percent of fummer earnings of a standard
beneficiary selected among the persons deemedatypicskilled labour (i.e. ZAR4,662)
and thus meets the requirements of the Convention.

ODMWA only provides for a lump-sum payment basedtbe percentage permanent
disability and the remuneration of the employee.n¥@mtion No. 102 states that
compensation in the case of employment injury rbesin the form of periodical payment,
unless the degree of incapacity is slight, or whbheecompetent authority is satisfied that
the lump sum will be properly utiliseéd! Neither of these conditions is satisfied in terms
of ODMWA. Firstly, compensation in terms of ODMWA only provided in the case of
permanent, irreversible, and incurable conditidree degree of incapacity can thus never
be characterised as “slight”. Secondly, it is wkltumented that many people are either
reluctant or ill equipped to invest lump-sum paytsewhich are often used for immediate
financial obligations resulting in deprivation anded at a later stage. In the absence of
(legal) compulsion to reinvest the whole or parthaf lump sum, there is no guarantee that
it will be “properly utilised”.

The level of the benefit payable under COIDA to persons who are temporarily incapacitated for work or
who have permanently lost their earning capacity as a result of an employment injury fully meets the
replacement rate required under Convention No. 102 (Article 36, paragraph 1, in conjunction Article 65 of
Convention No. 102).

Benefits under ODMWA are limited to lump-sum payments for permanent disability and as such it is not in
compliance with Article 36.

Partial loss of earning capacity

Article 36(2) provides that in case of partial logs earning capacity likely to be
permanent, or corresponding loss of faculty, theelig where payable, shall be a
periodical payment representing a suitable proportf that specified for total loss of
earning capacity or corresponding loss of faculty.

As mentioned above, a permanent disablement dae tamployment injury, assessed at a
degree of 100 per cent gives entitlement to a giexdb payment corresponding to 75 per
cent of the injured person’s monthly earnings sttbje a prescribed maximum and
minimum benefit — respectively ZAR17,366.25 and 2M30.75, where the disablement
is total (100 per cent). Lesser degrees of disadaherfin excess of 30 per cent) will attract
pensions proportionate to the degree of disab{ltith 75 per cent as the maximum
baseline)l.02 According to the analysis here above, it appelas the requirements of
Article 36, para. 2 of Convention No. 102 are methese provisions.

191 Article 36(3) of Convention No. 102.

192 5chedule 4 COIDA.
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Furthermore, Article 36(3) provides that the peigatl payment may be commuted for a
lump sum where (i) the degree of incapacity ishtligr (ii) where the competent authority
is satisfied that the lump sum will be properl\imid.

In terms of COIDA, permanent disability assessebletiveen 1 and 30 per cent is paid in
the form of a lump sum and is calculated at 15 sirmae employee’s monthly earnings at
the time of the accident, subject to a maximum andhinimum of such earnings as
prescribed. The current recommended maximum corapiensis ZAR194,535 and the
minimum ZAR48,615% The lump-sum payment in the event of a permanisabity of

a degree less than 30 per cent is calculated @dadhe lump sum for 30 per cent.

The degree of incapacity is left to the membereStatdetermine. With regard to what
constitutes a slight degree of incapacity that @¢aile rise to a lump sum meeting the
requirement of the Convention, the ILO Employmeantily Recommendation, 1964 (No.
121)104 provides, on an indicative basis, that it showdddss than 25 per cent. Convention
No. 102, however, allows for other considerationsbe taken into account in this
appreciation. Should there be measures in placghfrcompetent authority to assess
whether the lump sum will be properly utilised I tbeneficiary, and that it will fulfil its
purpose of ensuring adequate income security topigrson, that palliates his/her reduced
earning capacity and ensure that his/her needsnatethroughout the contingency, the
criteria laid down in the subparagraph 3(b) of é&i36 could be deemed to be satisfied.
In this regard, an important question to considgewhether a person with a degree of
disablement of 30 per cent or less suffers a s bf earnings capacity or whether the
purpose of the lump sum is rather to compensatssadf physical ability which does not,
effectively, translates into a loss of earningsacay.

Considering the above, the amount of the employment injury benefit under COIDA for permanent but
partial disablement, varying between 31 per cent and 99 per cent seems to be in compliance with the
provisions of Convention No. 102, Article 36(2), since it is calculated on the basis of the benefit provided
in case of total loss of earning capacity, in proportion of the degree of disability affecting the injured
person

As to the prescribed degree of incapacity for commuting the periodical payment into a of a lump sum, i.e.
30 per cent, it does not appear unreasonably high in view of the requirements of paragraph 3 of Article 36
of the Convention. This should however be appreciated in the broader context of the employment injury
benefits scheme and its objectives, together with the objectives of the Convention, and as to whether they
are met by the provision of a lump sum for lesser degrees of disability down from 30 per cent.

Dependants

Convention No. 102 prescribes that the benefit pleyt a “widow with two children”, if
proportionate to earnings, would have to be at lé@ger cent of the previous earnings of
the deceased person.

In terms of COIDA, the surviving spouse will receig lump-sum payment of twice the
monthly pension the deceased employee would haevesl for 100 per cent permanent
disability (the current minimum amount is set atRZA861.50 and the maximum amount
at ZAR34,732.50) Thereafter, the dependant willhfeir receive a monthly pension of 40
per cent of what an employee would have receivegéomanent and total disability (i.e.,

103 GN 1182 in GG 33858, 10 December 2010.

194 This Recommendation supplements the ILO Employrirgaty Benefits Convention, 1964 (No.
121), which sets higher standards than Convent@nlR2 in the employment injury branch.
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40 per cent of 75 per cent of final earning). Therent maximum amount is set at
ZARG6,946.50, with the minimum set at ZAR972.30.

The remaining 60 per cent is spread among surviehilgiren, with each child allowed to
receive no more than 20 per cent of the pensiathelfdeceased employee had more than
three dependent children, they all share equalthénpension in respect of the 60 per cent
(the maximum amount established under this headiAR3,473.25, and the minimum
set at ZAR486.15).

A standard beneficiary who becomes, as a resuallyyfcand permanently disabled, would
be entitled to a benefit corresponding to 75 pert of his/her previous earnings. In case
he/she dies, the spouse will be entitled to 40cpat of that 75 per cent, and each child, to
20 per cent of that 75 per cent.

Referring to the above analysis, the earnings ateendard beneficiary, i.e. a person
deemed typical of skilled labour selected amongntiagor group of economic activities
with the largest number of persons protected, p@pmately ZAR4,662. This means that
the standard beneficiary under Convention No. E0%idow with two children) will be
entitled to a total benefit corresponding to 60 pent of the deceased person’s former
earnings (40 per cent of the total invalidity beétnefhich is equal to 30 per cent of the
deceased person’s former earnings, to which isc@amther 40 per cent of the total
invalidity benefit, for two surviving children (i.20 per cent per child) for a total of 30 per
cent of the deceased person’s former earnings)s Téplacement rate is above the
requirements of Article 36 of Convention No. 10adeogether with Article 65 (i.e. 40 per
cent of a standard beneficiaries’ former earnings).

The monthly pension of 60 per cent of the deceased employee’s earnings payable to the surviving spouse
and in respect of two children is in compliance with Convention No. 102, which prescribes a minimum rate
of 40 per cent of previous earnings.

Coverage of persons employed in the territory of th e

Member:

Article 37 of Convention No. 102 prescribes thae thenefits (medical care and
compensation) shall, in a contingency covered, dmired at least to a person protected
who was employed in the territory of the Membethattime of the accident if the injury is
due to accident or at the time of contracting tiseabe if the injury is due to a disease and,
for periodical payments in respect of death oftiteadwinner, to the widow and children
of such person.

In terms of COIDA, all those considered to be “enygles” as defined by article 1 (xix)
are entitled to benefits under the Act. ODMWA cavpersons performing “risk work” at
mines and related works. Coverage under both pie€degislation includes various
categories of non-citizens, including permanentdeegs, temporary residents who are
migrant workers on a work permit, refugees, asysgmkers and, arguably, in the light of
Discovery Health Ltd® also irregular or undocumented migrants.

People employedutsideSouth Africa are generally excluded from COIDA{ tdhnile they
are temporarily performing work within the counthey may be entitled to compensation

%5 Discovery Health Ltd v CCMA & Other&008) 29 ILJ 1480 (LC).
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in the event of injuries, provided that arrangersemtave been made with the
Commissionet?®

Non-resident employees are entitled to benefitdemiitside South Africa. However, in
terms of COIDA, a lump sunm lieu of a pension may be awarded to an employee (or his
or her dependant) who receives a pension and whesident outside South Africa or is
absent for a period or periods totaling more thanmsonths'”’ It has already been
mentioned that ODMWA only pays lump-sum benefits.

However, it must be noted that while workers ar@rtdependants are entitled to benefits
while outside South Africa, the lack of assistafroen social security institutions in the
migrant-sending countries often restricts accessittn benefit”® In addition, corruption

in the receiving country prevents many compensapayments from ever reaching the
beneficiaries (Fultz, 1998, p. 18).

In sum, it appears, from a legal perspective, that both COIDA and ODMWA are in compliance with Article
37 of Convention No. 102 regarding the coverage of persons employed within South Africa as well as the
payment to dependants outside its territory.

Duration of benefit

Article 38 of Convention No. 102 specifies that benefit must be granted throughout the
contingency, except that, in respect of incapdcitywork, the benefit need not be paid for
the first three days in each case of suspensiearmiings.

Cash benefits in terms of both COIDA and ODMWA gsnerally provided throughout
the contingency, except in cases where a lump supaid. Further exceptions occur in
respect of temg)orary total disablement under COIRBere a 24-month limit is placed on
compensatiorll,9 and temporary disablement as a result of tubesul¢éTB) under
ODMWA, where the benefit is limited to six montHQ.However, in the case of temporary
total disablement under COIDA, the disablement ey treated as permanent if it
continues after 24 months. Permanent disabilifyaigable monthly during the lifetime of
the employee and expires at the end of the montthioh the employee did!

In the case of TB under ODMWA, the person may rex@ lump-sum payment after the
period of six months when he or she is found toshéering from a compensable
diseasé’?

1% section 23(3)(a) COIDA.

197 Section 60(1) COIDA.

198 See Fultz, E.; Pieris, B. 199Bmployment Injury Schemes in Southern Africa: Aer@ew of
Proposals for Future DirectiondLO/SAMAT Policy Paper No. 7 (ILO Harare, Zimbagyy pp.
18-19.

199 Section 47 COIDA.

110 gection 80(1) ODMWA.

11 35ection 49(4) COIDA.

12 gection 80(2) ODMWA.
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However, as far as medical care is concerned, CAIMAs the provision of reasonable
medical costs to a maximum period of 24 months ftbendate of injury or diagnosis of
disease. This time period can only be extended dan be shown that the medical
treatment reduces the disability. Medical benafitser ODMWA are limited to free bi-

annual medical examinations, but are provided thinout the worker’s lifetime.

In terms of COIDA, the periodic benefit payable ttee dependent spouse is paid
throughout the dependent’s life, and continues efeer the surviving spouse remarries.
However, ODMWA only pays a lump-sum benefit to degemnts.

Convention No. 102 requires that all benefits granted in case of employment injury be provided
throughout the contingency, which is the case for cash benefits under COIDA. Medical costs, however,
seem to be covered for a duration of 24 months from the date of the injury or diagnosis of disease unless
it can be shown that the medical treatment reduces the disability. In the absence of other provisions
ensuring that beneficiaries receive necessary medical care throughout the contingency even where such
treatment does not have the effect of reducing the disability, the national legislation would not be in
compliance with Article 38.

With regards to benefits paid under ODMWA, these are limited to lump-sum payments. The Convention
allows for benefits to be commuted for a lump sum where the degree of incapacity is slight. The ODMWA
is therefore not in compliance with the requirements of the Convention where there are no periodical
payments provided in case of permanent incapacity above a slight degree.

Waiting period

Article 38 of Convention No. 102 provides that thenefit in the case of incapacity for
work need not be paid for the first three days. @®provides that no compensation is
payable in respect of the first three days if disaient lasts no more than three dgﬁs.
Where the disablement lasts for four days or mooejpensation is payable in respect of
the entire period.

The waiting period provided by COIDA is in conformity with the requirements of Article 38 of Convention
No. 102.

F. Family benefit (Part VII of Convention No. 102)

South Africa does not have a social insurance sehbat covers the extra costs involved
in raising a family. Economically active and afffiugparents and primary caregivers can,
however, purchase private insurance to providdiuture needs relating to, for example,
education and health.

There are, however, a number of social assistaressunes that address the needs of
families and children. These are the child suppfaster child, and care dependency
grants. Only one of these grants, namely the fodtédd grant, is not means-tested. In
terms of the number of beneficiaries, the childpgwpgrant greatly outnumbers the other
two grants. In 2011-12, there were just under 1llianichild support grants and 126,000
care dependency grant recipients, while 598,00@ived foster child grants (National
Treasury, 2012, p. 85).

13 5ection 22(2) COIDA.
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Contingency

Coverage

The contingency covered shall be the responsibfiity the maintenance of children
(Article 40 of Convention No. 102). The term “cHilcheans a child under school-leaving
age or under 15 years of age (Article 1(e)). Altle# three social assistance grants referred
to above are aimed at maintaining children — esflgaihildren living in poor households,
however this analysis will focus on the Child Supp8rant and the Care Dependency
Grant.

The eligibility conditions for the Child Support &t are as follows: this means-tested
grant is provided to the primary care giver of dreh not older than 187 If, however,
some or all of the children are not the biologigatr legally adopted children of the
applicant, he or she is only entitled to such angia respect of a maximum of six
children®® “Primary care-giver” is defined as a person olthan 16 years, whether or not
related to the child, who takes primary responigjbfor meeting the daily care needs of
that child**®

The Care Dependency Grant is also means-tested¢amdbe applied for by the parent,
primary care-giver or foster parent of a child untihe age of 18 who, due to his physical
or mental disability, requires and receives permanare or support servicdY. The child
must be cared for at home and the disability coréda by a medical assessment report.
The applicant and the child must reside in SoutlicAfat the time of the application.

The contingencies covered by the Child Support Grant and the Care Dependency Grant are in line with
the definition laid down in Article 40 of Convention No. 102, i.e. responsibility for the maintenance of
children.

Article 41 of Convention No. 102 establishes thneg/s to assess whether family benefit
schemes protect the required percentage of pensoder the Convention, namely (a)

prescribed classes of employees, constitutingess than 50 percent of all employees; or
(b) prescribed classes of the economically actmeufation, constituting not less than 20

per cent of all residents; or (c) all residents séhaneans during the contingency do not
exceed prescribed limits.

Since the Child Support Grants and Care Depend@mnapnts are means-tested benefits,
recourse will be had to subparagraph (c) meaniagitffiormation in the form set out in
Title IV under Article 76 will be furnished.

Child Support Grants and Care Dependency Grantgprreded to all South African
citizens and permanent residetiwhose income is below a fixed threshold. As in the

114 Section 28(2)(b) Social Assistance Regulationsratee by the Government Notice of 12 March
2010

115 gection 6(1) Regulations.
116 gection 1 SAA.
17 Section 8 Regulations

18 gection 6(1)(f) and 8 Regulations
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case of the older persons grant examined undeiParappears that the Social Assistance
Act was extended to include all permanent resi tsubject to a means test, and,
eventually, to the completion of a qualifying perine year of residence) which may be
differenltz(f)rom the qualifying period which should et by citizens for entitlement to the
benefit:

The formula for the determination of the incomeesirold for entitlement to family
benefits is as follows:

A=BX10
where:
A= annual income threshold, and
B= annual value of the child support grant or taeeadependency gréﬁ{

The means test is calculated according to the iecoma single person or a married
person. The income threshold in 2011 beyond whigaraon would not qualify for a child
support grant was as followg?

- A single person should not earn more than ZAR®1,@er year; or ZAR2,600 per
month;

- A married couple’s joint income should not be mdhan ZAR62,400 per year, or
ZAR5,200 per month.

The income threshold for entitlement to Care Depanyg Grants in 2011 was as follows:

- A single person should not earn more than ZARA@® per year; or ZAR11,400 per
month;

- A married couple’s joint income should not be mthhan ZAR273,600 per year, or
ZAR22,800 per month.

The income of a spouse is taken into account whetheot the applicant is married in or
out of community of property. However, if the ajgpint has been deserted by his or her
spouse for more than 3 months, then the maritalistaf the applicant is not taken into
account:?3

At 1 April 2011 the Child Support Grant was ZAR2&0d the Care Dependency Grant
was ZAR1,140.

19Khosa and Others v The Minister of Social Develapiraed other§2004] ZACC 11.

120 Article 41(c), 43 and 68(1), Convention No. 102,

2L Annexure (B) and (D) of the Social Assistance Reatipns

122 The asset and income thresholds are those atill28r so that they are on the same time basis
as the wage of a standard beneficiary, determioedrding to the Quarterly Labour Force Survey

for 2011.

123 Annexure A(3) Regulations.
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Where the Child Support Grant and the Care Dependency Grant are provided to all residents whose
means during the contingency do not exceed a prescribed limit, in such a manner as to comply with the
requirements of Article 41(c) (assessed here below), such family grants would be in conformity with the
Convention. Since judicial precedence would have the effect of extending the scope of personal coverage
of the Social Assistance Act to permanent residents, it could be concluded that the national legislation is
in compliance with this Article of the Convention No. 102.

Nature of the benefit

According to Article 42(a) of Convention No. 10Betbenefit can be a periodic payment
granted to any person having completed the prestridjualifying period and whose
income is below a certain threshold. Article 42¢lpecifies that benefits in kind (food,
clothing, housing etc.) can also be considereda eombination of in-cash and in-kind
benefits (Article 42(c)).

The Child Support Grant and the Care DependencyntGake the form of periodic
(monthly) payments. Their respective values at #2011 were ZAR250 and ZAR1,140
per month per child respectively (National Treas@312, p. 85).

Family benefits in South Africa are in compliance with the requirements of Article 42 of Convention No.
102 in that they take the form of periodic payments.

Quialifying period

Article 43 of Convention No. 102 provides that faeily benefit shall be secured at least
to a person protected who, within a prescribedogeriias completed a qualifying period
which may be three months of contribution or empient, or one year of residence, as
may be prescribed.

Section 5 of the Social Assistance Act stipulakeg tn order to be eligible for any social
grant, a person must be resident in the Repubticaaifeast be a citizen of South Afrita.
However, as mentioned here above, eligibility appéa have been extended to permanent
residents in respect of the Child Support GranttaedCare Dependency Grant pursuant to
a decision from the Constitutional Cofﬁ?.(see subsection (J) on “Equality of treatment”
for more detail).

Neither grant requires the satisfaction of a quilg period. Provided the applicant meets
the eligibility criteria set out in section 5 ofetlfSocial Assistance Act, and has applied for
the benefit in the manner prescribed by sectioroflthe same Act, the benefit will be
awarded.

Since there is no qualifying period for entitlement to family benefits, the national legislation is in
compliance with Article 43 of Convention No. 102.

124 5ection 5(1)(b) and 5(1)(c) SAA.

125 gection 6(1)(f) Regulations.
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Amount of benefits

Article 44 of Convention No. 102 prescribes that thtal value of the benefits granted to
the persons protected shall be such as to repregbat (a) 3 per cent of the wage of an
ordinary adult male labourer, as determined in ataece with the rules laid down in
Article 66, multiplied by the total number of chith of persons protected; or (b) 1.5 per
cent of the said wage, multiplied by the total nemlof children of all residents. In
presence of a scheme that protects residents,csibja means test, option (b) should be
used.

In this report, recourse will be had to Article Bp{o determine the “wage of the ordinary
male labourer”, or that of “a person employed ia thajor group of economic activities

with the largest number of economically active madesons protected in the contingency
in question.”

The Quarterly Labour Force Survey suggests thatidhgest number of ordinary adult
male labourers in South Africa falls into what #fts South Africa classifies as
“elementary” occupations (Statistics South Afrie@11a, Average Monthly earnings by
occupation and sex (15-64)). In 2011, 1,441,0000bubhe 6,230,000 employees fell into
this category; representing 23 per cent of all eygts. The average monthly salary for
men in this group wagAR2,679. This amount will therefore serve as the benchnfiairk
the analysis to follow.

One and a half (1.5) per cent of the benchmark vehgeAR2,679 is ZAR40.19. In terms
of Article 44(b), this amount must be multiplied bye total number of children of all
residents. Since family benefits in South Africa granted to children until they attain the
age of 18, the total number of children of all desits should represent all children until
their 18th birthday.

Where the total number of children under the ag&8oin 2011 was 18,094,358 (Statistics
South Africa, 2011bYhe total value of the family benefits calculategd@ding to Article
44 would be approximatelAR727,121,776(1.5%(ZAR2,679) x 18,094,358). However,
it would appear that the actual total value of fginbienefits in 2011 amounted closer to
ZAR2,777,980,00626 far exceeding the minimum required by Conventian N2.

The amount of family benefits in South Africa is largely in conformity with the requirements of Article 44 of
Convention No. 102.

Duration of the benefit

Convention No. 102 provides that where the bermgfitsists of a periodical payment, it
shall be granted throughout the contingency (Aeti&b), i.e. the maintenance of children,

126 This value of was determined according to thel tmtanber of Child Support Grant recipients in
2010-11, namely 10,154,000, and the total numbeZare Dependency Grant recipients, namely
121,000. Since the value of the Child Support Geard the Care Dependency Grant during that
same time basis was ZAR260 and ZAR1,140, respégtitevould appear that the total value of all
child support grants in that period amounted to 2AR7,980,000 (ZAR2,640,040,000 +
ZAR137,940,000).
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where a child is defined as a child under schoalileg age or under 15 years of age, as
prescribeol.27

Both the Child Support Grant and the Care Dependé&rant are granted up until the
child attains the age of 18 years, or dids.

The duration of family benefits is in conformity with the requirements of Article 45 of Convention No. 102
in that the Child Support Grant and the Care Dependency Grant are granted throughout the contingency,
and even beyond the minimum requirement of the Convention, i.e. until the child reaches 15 years of age.

G. Maternity benefit (Part VIII of Convention No. 1 02)

In the same way as sickness benefit, maternityagigeed under the UIA, although treated
as a separate contingency. The result of this geraent is that only women employed in
the formal economy can obtain a benefit in resmdcsuspension of earnings due to
pregnancy. The South African social security sysmovides no social assistance (or
maternity assistance) to women who become preghiantever, the public health system
provides pregnant and lactating women with medica@re in public health
establishment”®

Contingency

Coverage

Section 24 of the UIA states that a contributor vwh@regnant is entitled to maternity
benefits for any period of pregnancy or deliverg éime period thereafter, if application is
made in accordance with prescribed requirementaeder, according to ILO Convention
No. 102, “maternity benefits” refer not only to baalowances but also to medical chtl.

To comply with the minimum standard, a maternitpdfé should therefore provide both
maternity allowances in respect of suspension dfiegs resulting from pregnancy and
confinement as well as medical benefit for preggamnd confinement and their
consequences. In respect of medical care for pregrend confinement, section 4(3)(a) of
the National Health Act (NHA) provides that preghand lactating women not covered by

private medical aid schemes are entitled to frealtheservices in public health
establishments.

The contingencies covered by the UIA (maternity allowances) and the NHA (medical care) are in
conformity with Article 47 of Convention No. 102, in that maternity benefits shall include medical care in
case of pregnancy and confinement and their consequences, and a benefit to remedy a suspension of
earnings resulting therefrom.

Compliance with Part VIl of Convention No. 102 még effected on the basis of
compulsory insurance or of a public service, oomlgination of these, which separately or

127 Articles 1 and 40, Convention No. 102.

128 gection 28(2) and (4) Regulations.
129 5ee Government Notice 657 of 1994, 1 July 1994.

3% ticle 49 Convention No. 102.
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jointly secure both medical care and maternityvadloces to the women protected and
medical care to the wives of men covered by themmehor schemes concerned.

Recourse in this analysis will be had to Articléa)8f Convention No. 102.
Maternity allowance:
Article 48(a) of Convention No. 102 prescribes tbhaverage of the maternity benefit

scheme (maternity allowance in this instance) shaoimprise “all women in prescribed
classes of employees, which classes constitutessothan 50 per cent of all employees”.

Calculation of the coverage of South Africa’s maternity benefit scheme (maternity allowance) under the
Unemployment Insurance Act: 3!

A.  Number of employees protected (men and women): 11 364 000132

B. Total number of employees (men and women): 17 742 000133

C. Number of employees protected as percentage of total number of employees:  64%

Medical care:

Applying the standard of Article 48(a) to the prsign of maternity medical care in respect
of maternity in South Africa is complex, becausmdée workers in the formal economy
are often members of private medical aid schembghamakes them ineligible for health

services under the public health schéifieThe compulsion for workers in the formal
economy to join private medical aid schemes is aoegal obligation, but often a

contractual one, where membership of a private caédiid scheme is a condition of
employment. According to the General Household &uof 2011, roughly 30 per cent of

all employees were members of private medical altemes (Statistics South Africa,

2011b).135 Given the presumption that employees not coveyeprivate medical schemes

resort to the public health scheme, it is estimdted approximately 70 per cent of all

persons (men and women) working for a wage, comamssr salary received medical

care under the public health scheme.

Since the NHA provides health services to persaaineady covered by private medical
schemes as a condition of employment, the wivesnale employees not covered by
private medical aid schemes through employmenhéir town right are presumed to be
entitled to maternity medical care under the pubéalth scheme.

131 see Title 1, Article 76 of Convention No. 102.

132 Department of Labour, 2011, p. 25.

133 Statistics South Africa, 2011a, p. vi. This figisemade up as follows: 9, 616,000 employed in
the formal sector (non-agricultural); 630,000 emgpld in agriculture; 2,134,000 employed in the
informal sector (non-agriculture); 1,118,000 empldyin private households, and 4,244,000
unemployed.

134 Section 4(3)(b) NHA

139n other words 3,859,171 of 12,836,721 persons ingrfor a wage, commission or salary
declared belonging to a private medical aid scheme.
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From the above it is possible to conclude that statutory personal coverage under the UIA is in conformity
with the requirements of Articles 48(a) in that the persons protected in respect of maternity allowance
constitute 72.8 per cent of all persons protected in the formal economy.

Furthermore, it appears that approximately 70 per cent of employees are also covered for medical
maternity benefits under the NHA together with all the wives of men employed in the formal economy who
are not otherwise covered under private medical schemes through employment.

Extent of the medical care benefit

Article 49 of Convention No. 102 prescribes that thedical care should at least include
pre-natal, confinement and post-natal care eithequelified medical practitioners or

midwives, and hospitalization where necessarydthten, it specifies that the beneficiary
should not be required to share in the cost ofntleelical benefit provided. Finally, the

medical care provided must be aimed at maintainmiegtoring and improving the health of
the woman protected, and the institutions or gavemt departments administering the
maternity medical benefit must encourage the wopretected to avail themselves of the
general health services placed at their disposal.

In South Africa, the National Health Act, 2003, yides that pregnant and lactating
women who are not members of private medical aiteises are entitled to free health
services. Health services include pre-natal, cenfient and post-natal care at different
levels (clinics, community health centres and hedg) and by different medical
practitioners (including nurses, community healtbrkers, and midwives) (Department of
Health, 2007)1.36 The care provided is comprehensive and provideduthout the
contingency, and includes prevention of motherHibdcHIV transmission (Department of
Health, 2007, pp. 128 ff.). Depending on the typéaspital involved (level 1, 2 or 3),
services include at least the following:

- Antenatal care for high-risk women including atesoutine blood testing;

- Antenatal ultrasound service;

- Treatment of pregnancy problems, including adiois hospital;

- 24-hour labour and delivery service for internageiand high risk women;

- Vacuum extraction, caesarean section and maaoadval of placenta;

- Regional and general anaesthesia;

- Blood transfusion;

- Essential special investigations;

- Postnatal care including complications and pastafpve care;

- Postpartum sterilization;

- Referral centre for clinics and community healgmtres in the district;

136 See Department of Health (South Africa). 20Guidelines for Maternity Care in South Africa:
A manual for clinics, community health centers disdrict hospitals 3rd edition.
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- Supervision of clinics and community health cestin the district;
- Referral of complicated problems to level 2 arele3 hospitals;

- Counseling and support;

- Genetic screening and counseling servites.

Medical care lasts from the time the pregnancyidgmbsed to forty-two days after the
pregnancy has terminated, or if a complication degeloped as result of the pregnancy,
until the patient has been cured or the conditiassresult of the complication has
stabilised**® The Department of Health has embarked on a nuofliqaublicity campaigns
in order to promote free health services not oalptegnant women, but also to children
under the age of six®

Pregnant and lactating women in South Africa receive medical care in @ manner that complies with Article
49 of Convention No. 102.

Amount of the maternity benefit

Article 50 of the Convention states that the amoointhe maternity benefit must be
calculated in conformity with the rules establisliedrticles 65, 66 or 67 of Convention
No. 102. Article 65 is applicable in the case aheags-related benefits and Article 66 in
the case of flat-rate benefits, while Article 6 plgs to means-tested benefits.

In terms of Schedule 2 of the South African UIA,teraity benefits are calculated in one
of two ways, depending on a contributor’s incomiernio becoming unemployed:

In the first place, contributors who earned lesantl particular amount (known as the
“benefit transition income level”) are entitled #gopercentage of their previous income.
Instead of using a fixed percentage of the remdiograearned prior to the period of
maternity in order to calculate benefits, the So@fican UIA introduces a graduated
scale of benefits that differentiates between higheome contributors and lower-income
contributors. Schedule 2 of the South African Utaad with section 12(3)(b), sets the
maximum income replacement rate at 60 per centl@daximum amount of the benefit
at ZAR3,077.62.

Contributors who earned more than the benefit itiansincome level are entitled to the
maximum benefit amount, i.e. ZAR3,077.762, “equathe entitlement of a contributor

137 See Department of Health (South Africa). 20Guidelines for Maternity Care in South Africa:

A manual for clinics, community health centers diadrict hospitals 3rd edition, p. 15. Level 2 and

3 hospitals include additional, more sophisticatetvices such as advanced prenatal diagnosis and
management of extremely ill or difficult obstetpatients.

138 See Government Notice 657 of 1994, 1 July 19940Adee Department of Health. 2012.
Uniform Patient Fee Schedule For Paying Patienteerding Public Hospitals, Annexure, H1

April 2012. Available at
http://www.doh.gov.za/list.php?type=Uniform%20Pat#20Fee%20Schedullast accessed on 17
April 2012].

139 See Department of Health websitép://www/doh.gov.za
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who was previously paid at the benefit transitiocoime level ¥4 According to Schedule

2 of the UIA, the “benefit transition level” is ked to the wage of a skilled manual
worker. In other words, the wage of a “skilled manwvorker” corresponding to a

fictitious amount fixed under the UIA, determindws tincome level at which to set a
ceiling for benefit calculation purposes. The catriacome ceiling is set at ZAR8,099.00
per month. Contributors who earn more that this @wrhoand whose earnings are
suspended as a result of pregnancy and confineménteceive the capped benefit of
ZAR3,077.62:"

In this regard, it must be noted that Article 50Ggnvention No. 102 (read with Article
65, para. 3, as well as the Schedule to Part XtlesmtPeriodical Payments to Standard
Beneficiaries) allows that a ceiling be fixed or ttate of the benefit or on the earnings
taken into account for the calculation of the b&nef so far as this ceiling should not be
set below the earnings of a skilled manual maleleyse or at least not in such a way that
the benefit of a skilled manual male employee dudsreach the prescribed replacement
rate. Hence, the maternity benefit of a beneficiaith earnings less or equal to those of a
skilled manual employee, as defined in Convention N2, and determined accordingly,
must not correspond to less than 45 per cent gireigous earnings.

The benchmark used in this analysis is that ofelmmings of a skilled manual employee,
established according to Article 65(6)(b) of Comi@m No. 102, namely “a person
deemed typical of skilled labour selected amongrtiagor group of economic activities
with the largest number of persons protected”. Adity to data from the Quarterly
Labour Force Survey 2011, the skilled male laboweong the occupation with the
largest number of persons protected appears taheEr an employee in craft and related
trade (comprising roughly 18 per cent of all matepioyees) or an employee who is a
plant and machine operator (comprising roughly &b gent of all male employees). The
weighted average monthly earnings of someone ¢gllin these categories are
approximately ZAR4,662.

According to Schedule 3 of the UIA, which defindg tincome replacement rate and
benefit (see below), a person whose earnings awal éq ZAR4,662 would receive a
benefit at an approximate income replacement bt ger cent, which falls just below
the replacement rate of 45 per cent required byCtiavention for a maternity benefit.

Schedule 3 of the UIA sets out the calculatiorheftbenefit as follows:

Income IRR = Ul benefit
150.00 58.64 87.96
300.00 57.39 17217
500.00 55.88 279.41
700.00 54.53 381.69
1.000.00 52.74 527.35
1500.00 50.25 753.79
2000.00 48.24 964.87
3000.00 4519 1355.74
3075.57 45.00 1384.01

140 5chedule 11, Part 1(2) UIA.

141 5ee Schedule 111 UIA.
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ey £ 000.00 4298 1719.30

5000.00 41.31 2065.49
6 000.00 40.00 2399.95
7410.00 38.57 2857.99
8 099.00 38.00 3077.62
10 000.00 30.78 3077.62

With reference to Schedule 3 of the UIA, only a sper receiving an income of
ZAR3,075.75 or below is entitled to benefit at theplacement rate required by the
Convention (at least 45 per cent). Although thisesltle is meant to represent the wage of
a skilled manual labourer, ZAR3,075.75 does notappo be an income representative of
a person deemed typical of skilled labour accordmgConvention No. 102 since the
analysis here above has determined that the wagsudf a person falls closer to
ZAR4,662. It is therefore recommended that a panacnadjustment be undertaken to
bring the listed incomes and related income rephace rates and benefits in line with the
wage of a skilled manual labourer. The parametdfusiment required would entail
increasing the replacement rate granted to persamsng the equivalent of the wage of a
skilled manual male employee (i.e. ZAR4,662) byragpnately 3 per cent to meet the
replacement rate required by the Convention (bepe¥ cent).

The current level of maternity benefit set out in the UIA nearly meets the requirement of Article 50 of
Convention No. 102, in that the maternity benefit of a beneficiary whose earnings are less or equal to
those of a skilled manual male employee, as defined in the Convention, would correspond to a
replacement rate of approximately 42 per cent, whereas the Convention requires a replacement rate of 45
per cent. A parametric adjustment increasing the replacement rate of a person deemed typical of skilled
labour by approximately 3 per cent is therefore recommended.

Qualifying period

Section 13(3) of the UIA provides that benefits emthe UIA accrue to a contributor at
the rate of one day’s benefit for every completeddays of employment as a contributor,
subject to a maximum accrual of 238 days benefithe four-year period immediately
preceding the date of application for benefits.sThieans that the qualifying period
required for entitlement to maternity benefit fdretminimum duration prescribed in
Article 52 of the Convention would be approximatély.6 months. In this regard, Article
51 of Convention No. 102 provides that the goamyf qualifying period for benefits must
be to “preclude abuse.”

It should also be noted that there is no qualifyegiod for the maternity medical care
provided to pregnant and lactating women undeNtHA.

The length of the qualifying period for maternity benefits under the UIA as well as the rules concerning the
computation of the qualifying period in addition to the absence of a qualifying period for entitement to
maternity medical care under the NHA, appear to be therefore in conformity with the requirements of
Article 51 of Convention No. 102.

Duration of the (maternity) cash benefit

Article 52 of Convention No. 102 provides that ti@ternity benefit must be provided
throughout the contingency. However, the periodiEiment may be limited to 12 weeks
unless a longer period is required or authoriseddiipnal laws or regulations.
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H.

Benefits under the South African UIA accrue to atobutor at the rate of one day’'s
benefit for every completed six days of employmétdwever, section 24(4) of the UIA
provides the maximum period of maternity leavedspect of which benefits may be paid
is 17.32 weeks. It must be pointed out that a dautior who has received maternity
benefits in a particular cycle in terms of the WAes not thereby lose her entitlement to
claim any other category of benefits such as uneynpént or illness benefitsd? Said
otherwise, the maximum 34-week benefit cap, withid-year cycle, may be reduced by
the number of days of unemployment, illness, adoptir dependant’s benefits however it
cannot be reduced by the receipt of maternity ben@ection 13(3)).

The period of maternity benefits provided undertha is also in line with the provisions
of the Basic Conditions of Employment Act 75 of T98CEA), which provides that an
employee is entitled to at least four consecutigmtins’ (unpaid) maternity leavé® The
BCEA states that maternity leave may be taken wttiame from four weeks before the
expected date of birth or on another date necésditan medical grounds. The Act further
stipulates that no employee is allowed to work dior weeks after the birth of her child
unless she is medically certified to do so.

Medical care is provided throughout the contingeriesegnant women are entitled to
health services free of charge for the period conuimg from the time the pregnancy is
diagnosed to forty-two days after the pregnancytbasinated, or if a complication has
developed as result of the pregnancy, until theepahas been cured or the conditions as
result of the complication has stabilizéd.

From the above it appears that the duration of maternity benefits under the South African legislation is in
conformity with the requirements of Article 52 of Convention No. 102 in that the maximum duration of
benefits of 17.32 weeks is in excess of the minimum duration (12 weeks) prescribed and that maternity
medical care is provided throughout the contingency.

Invalidity benefits (Part IX of Convention No. 1 02)

In South Africa, there is no public scheme in esase that provides for invalidity benefits.
As is the case with survivors’ benefits, (see bglobenefits arise under different
legislative schemes.

A number of retirement funds in South Africa makevision for the payment of disability
benefits, referred to as invalidity benefits un@envention No. 102. However, there is no
provision in the Pension Funds Act that requirdsenment funds to provide such cover.
Whether invalidity benefits are provided is therefalependant on the rules of each
retirement fund. Thus, while Article 6 of Convemtidlo. 102 allows Members to satisfy
most parts of Convention No. 102 by means of valgnsocial insurance (including Part
IX), the fact that retirement funds in South Afriaee not required to provide invalidity
benefits combined with the diversity of approacties retirement funds adopt in respect
of this benefit, means that occupational or volgntatirement funds (both statutory and
non-statutory) will receive no further attentiontlis report.

142 g5ection 13(5) UIA.
143 Section 25 BCEA.
144 See Government Notice 657 of 1994, 1 July 19940Adee Department of Health. 2012.

Uniform Patient Fee Schedule For Paying Patienteerdding Public Hospitals, Annexure, H1
April 2012, p. 4.
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In addition, it is clear that this part of the Cention can only be satisfied by means of
periodic payments (or “invalidity pensions”) (ILQL952b, p. 215). In contrast with
employment injury benefits! payment of lump-sum benefits are not allowed as an
exception to the general rule that only periodiodigs can satisfy the requirements of
Convention No. 102?° While the Road Accident Fund (RAF) provides fompensation
for injury or death that result from the negligeintving of a motor vehicle (and therefore
deals with the risk of disability), compensationyorakes the form of a lump-sum payment
(damages of a patrimonial and non-patrimonial mgtuBecause lump-sum payments
cannot satisfy the requirements of this part of amtion No. 102, the RAF will thus also
not be discussed any further in this part of thpore The same goes for ODMWA, which
also only provides for lump-sum payments in cademjaries stemming from work in
mines (see Part VI on Employment injury benefits).

Finally, the definition of invalidity in ConventioMo. 102 is based on the concept of
general invalidity, namely a general lack of eagngapacity in relation to any gainful

activity rather than that of occupational invalditwhich is assessed according to the
person’s inability to perform his or her previoodj This means that invalidity benefits in

terms of occupational injury benefit schemes, IROIDA, cannot be considered in

assessing compliance with Convention No. 102.

This means that the report will focus exclusivetytbe disability grant provided in terms
of the Social Assistance Act 13 2004 (SAA).

Contingency

Article 54 of the Convention provides that the @ogency covered shall include inability
to engage in any gainful activity, which inabilitylikely to be permanent or persists after
the exhaustion of the sickness benefit.

The Social Assistance Act provides for the paymehts disability grant to persons older
than 18 years who suffer from a physical or medisability for a period longer than 6
months. A distinction is drawn between permanenalglity (one that continues longer
than 12 months) and temporary disability (one ttatinues for a period between 6
months and 12 month%"}.7 The disability must render the person “unfit tdaob by virtue
of any service, employment or profession the meageded to enable him or her to
provide for his or her maintenanct'®

The SAA appears is in conformity with the requirements of Article 54 of Convention No. 102 in that the
invalidity scheme provides benefits for permanent and total invalidity.

145 Article 36(3) of Convention No. 102 provides thamp-sum payments will be allowed in the
case of unemployment injury benefits if the degrethe disability is “slight”. No such exception is
allowed in the case of invalidity benefits.

146 Article 56 of Convention No. 102 provides thatéthenefitshall bea periodical payment...”
(emphasis added).

147 section 3(b)(i)-(ii) Regulations.

148 Section 9(b) SAA.

South Africa: Report to the Government 77



Coverage
Article 55 of Convention No. 102 provides that gersons protected shall comprise:

(a) prescribed classes of employees, constitutiog less than 50 per cent of all
employees; or

(b) prescribed classes of the economically agieulation, constituting not less than 20
per cent of all residents; or

(c) all residents whose means during the contiogelo not exceed limits prescribed in
such a manner as to comply with the requirementgtidle 67.

The disability grant is a mean-tested universahigrand thus the requirements of Article
55(c) (read with the requirements of Article 67)l\Wwe used to determine the extent of its
coverage.

It is necessary to assess if an amount of the nteahexcludes a resident altogether from
entittement to an invalidity benefit. Disability ayts are provided to all South African
citizens and permanent residetitdwhose income is below a fixed threshold. As fa th
older persons grant, examined under Part V, it aqgpthat the Social Assistance Act was
extended to include all permanent residéfﬁ%ubject to a means test, and, eventually, to
the completion of a qualifying period (one yearegidence) which may be different from
the qualifying period which should be met by citigdor entitlement to the benefit!

Where permanent residents are included in the pafrscope of the Social Assistance Act
13 of 2004, disability grants appear to be awaregaally to all residents who meet the
following means test, irrespective of nationality.

The means test is calculated according to the iecand assets of the individual or of the
couple. The threshold in 2011 beyond which a pesgounld not qualify for a disability
grant is as follows:

Assets threshold:
- Asingle person should not have assets totaliogerthan ZAR752,400;
- Acouple’s joint assets should not total morentd&R1,504,800.

The value of a house that a person lives in istaicn into account for the calculation of
total assets, regardless of whom it belongs to.

Income threshold:

- A single person should not earn more than ZAR8@,per year; or ZAR3,740 per
month;

- A couple’s joint income should not be more thakRB9,760 per year, or ZAR7,480
per month.

149 Sections 6(1)(f) and 8 of the Social AssistancguReions
1%0Khosa and Others v Minister of Social Development &thers, [2004] ZACC 11.

151 Art. 41(c), 43 and 68(1), Convention No. 102.
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The income of a spouse is taken into account whethaot the applicant is married in or
out of community of property. However, if the ajgplnt has been deserted by his or her
spouse for more than 3 months, then the maritalistaf the applicant is not taken into
account->?

Applicants whose income and assets are below treshbld qualify for the disability

grant, but the maximum value of the grant (consisbf ZAR1,140 at 1 April 2011) may
be adjusted in terms of the formula for determirdigability grants (see below). However,
the grant may in no cases fall below ZAR100 per timon

Where a disability grant (invalidity benefit) is provided to all residents whose means during the
contingency do not exceed a prescribed limit, in such a manner as to comply with the requirements of
Article 67 (assessed here below), the disability grant would be in conformity with the Convention. Since
judicial precedence appears to have had the effect of extending the scope of personal coverage of the
Social Assistance Act to permanent residents compliance with Article 55 of Convention No. 102 would be
ensured. Clarification could nevertheless be sought to confirm this statement.

Amount of the benefit
Article 56 of Convention No. 102 provides that thealidity benefit:
(i) must be a periodic benefit; and
(i) must be calculated as follows:
- where classes of employees or classes of theogtoally active population are
protected, in such a manner as to comply eithdr thi¢ requirements of Article
65 or with the requirements of Article 66;
- where all residents whose means during the ogaticy do not exceed
prescribed limits are protected, in such a manrertca comply with the
requirements of Article 67.
Benefit must be a periodic benefit:
The disability grant is paid as a periodic bentfipersons who suffer from a physical or
mental disability longer than 6 months. It therefmomplies with the requirement of
Article 56.
Calculation of invalidity benefit:
The value of the benefit must comply with the reguents of Article 67:

Article 67 prescribes that in respect of meanstebenefits:

(@) the rate of the benefit shall be determineduting to a prescribed scale or a scale
fixed by the competent public authority in confotynvith prescribed rules;

(b) such rate may be reduced only to the extemnttigh the other means of the family of

the beneficiary exceed prescribed substantial atsaursubstantial amounts fixed by
the competent public authority in conformity wittepcribed rules;

152 Annexure A(3) Regulations.
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(c) the total of the benefit and any other meariter adeduction of the substantial
amounts referred to in subparagraph (b), shalluffecent to maintain the family of
the beneficiary in health and decency, and shalhdteless than the corresponding
benefit calculated in accordance with the requiremnef Article 66;

(d) the provisions of subparagraph (c) shall bendmkto be satisfied if the total amount
of benefits paid under the Part concerned excegdst feast 30 per cent the total
amount of benefits which would be obtained by ajmgiyhe provisions of Article 66.

In South Africa, the formula for the determinatiointhe value of the disability grant is as
follows:

D=1,3A-0,5B
Where:
A = maximum social grant payable per annum as agko

B = the annual income of the applicant determineda¢cordance with the specific
regulations issued in this regaiﬁ;

D = annual social grant amount payajcﬁ‘é.

Various sources of income are taken into consigeran determining the applicant’s
annual income, including any compensation payaldeah applicant, any profits,
withdrawals or other benefits derived from a busineoncern, any payment from an
inheritance or trust, and any payment that theicgupl receives as an employléaAII
these factors will reduce the value of the grauat,itocannot be reduced to below ZAR100
per month:>®

It appears that the determination of the rate @& ihvalidity benefit complies with
subparagraph (a) and that the reduction of thet grassibly complies with subparagraph
(b) of Article 67 of the Convention. Such reductare only allowed by the Convention if
the other means of the family (including the sosroé income listed above) exceed
substantial amounts, prescribed or fixed by thepmiant authority.

Sub-article 67(c) refers to Article 66, and estdimis the provisions of Article 66, in
conjunction with the Schedule to Part XI, as thedhenark against which the value of the
means-tested benefit should be measured to assefgmnity with Convention No. 102.
More precisely, the benefit should correspond tteast 40 per cent of the wage of the
unskilled male labourer, as defined in the Conwentin this report, regard will be had to
Article 66(5) in order to determine the referenaye in terms of Article 66, i.e. that of “a
person employed in the major group of economicviigts with the largest number of
economically active male persons protected in trgicgency in question.”

The Quarterly Labour Force Survey indicates that ldrgest number of ordinary adult
male labourers in South Africa fall into what Sttis South Africa classifies as

133 gection 19 and 20 Regulations.
154 . H
Annexure A; Regulations.
155 H :
Section 19 Regulations.

1% Annexure A(5) Regulations.
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“elementary” occupations (Statistics South Afrie@11a, Average Monthly earnings by
occupation and sex (15-64)). In 2011, 1,441,00006uhe 6,230,000 employees fell into
this category, representing approximately 23 pert aé all employees. The average
monthly salary for men in this group wa8R2,679. This amount will therefore serve as
the benchmark for the analysis to follow.

The value of the disability grant (invalidity beitgfin 2011 wasZAR1,140, which
corresponds to a replacement rate of ned#y6 per centof the reference wage for a
standard beneficiary (i.e. Man with a wife and wtaldren). It would thus appear that that
the amount of disability grant is above the 40 qamt replacement rate required in terms
of Article 67, in conjunction with 66(5).

The value of the disability grant complies with the requirements of Article 56 (read in conjunction with
Articles 66 and 67) of Convention No. 102.

Qualifying period

Article 57 specifies that the invalidity benefitadh in a contingency covered, be secured at
least to a person protected who has completedr poidhe contingency, a qualifying
period which may be 15 years of contribution or Eayment, or 10 years of residence; or
a person protected who has completed a qualifyeripg of three years of contribution
and in respect of whom, while he was of working ,atlpe prescribed yearly average
number of contributions has been paid. Where tieer® qualifying period, this Article
allows a reduced benefit corresponding to at [188%t of the wage of the unskilled worker
to be provided.

The personal scope of the law appears to havedended to include persons residing in
the country for entitlement to the gréﬁz,but there is no further requirement specified as
to the duration of the period of residence requifegisuch it appears that a resident would
be entitled to an invalidity benefit at roughly a.@ per cent replacement rate without
being subjected to a qualifying period.

In view of this, and subject to non-national permanent residents being entitled to an invalidity benefit in the
same manner as national permanent residents, it appears that the provisions of the Social Assistance Act
in respect of a qualifying period are in compliance with the requirements of Article 57 of Convention No.
102.

Duration of the invalidity benefit

Article 58 of Convention No. 102 specifies that ithgalidity benefit “shall be granted
throughout the contingency or until an old-age liebecomes payable.”

The disability grant is paid until the beneficialgaches the age of 60, when he or she
gualifies for the older persons grant (a grant eguealue to the disability grant).

However, according to the Social Assistance Adalbllity grants are only paid where the
disability extends for a period longer than 6 manthhich could mean that another benefit

157 Khosa and Others v Minister of Social Developrard Others, [2004] ZACC 11.
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is paid for temporary incapacity in the first siomths (the equivalent of sickness benefit),
or that the benefit is paid retroactively, once pggmanent character of the disability is
confirmed. This could also mean that disabled perswe left without any form of income

protection for the first 6 months, which would nedde a waiting period. The Convention

however does not allow for a waiting period in ttese of invalidity benefits. As such,

where no other type of benefit is provided to pesseho are unable to engage in gainful
activity prior to entitlement to disability grantd)e national legislation would not be in

conformity with Convention No. 102.

It appears that disability benefits under the Social Assistance Act are provided until the beneficiary reaches
the age for entitlement to older persons grants, in conformity with Convention No. 102. Clarification as to
whether another type of social benefit is paid to disabled persons during the initial period of disability of 6-
month is needed to make a complete assessment of compliance of the national legislation with this Article of
the Convention.

Survivors’ benefits (Part X of Convention No.
102)

South Africa’s social security system does not mlevfor the payment of death and
survivors’ benefits as a separate contingency tegcay. As a rule, these benefits are
linked to the existence of principal beneficiariehe protection of survivors and
dependants therefore acquires a patchwork character

The following statutory instruments in South Afrigth provide for survivors’ benefits:
() Compensation for Occupational Injuries and s Act 130 of 1993 (COIDA);
(i) Occupational Diseases in Mines and Works A2&b7 1973 (ODMWA);

(i) Unemployment Insurance Act 63 of 2001 (UIA);

(iv) Road Accident Fund Act 56 of 1996 (RAF);

(v) Pension Funds Act 24 of 1956 (PFA).

As explained in the analysis under Part D (Old-Bgnefit), the PFA is excluded from
this report. In addition, Convention No. 102 reqgirthat survivors’ benefits be paid
periodically (see Article 62), which also excludes the RAF a@®MWA from
consideration (compensation under both Acts arg paid as lump-sum amounts). Finally,
survivors’ benefits cannot be restricted to deaththe breadwinner resulting from an
employment injury, which also excludes COIDA froraneideration. As a result, only
survivors’ benefits in terms of the UIA will be dysed in this part of the report in order to
determine the compliance of South Africa’s survirdsenefits with the requirements of
Convention No. 102.

Contingency

Article 60 of Convention No. 102 provides that ttantingency covered shall include the
loss of support suffered by the widow or child fae tesult of the death of the breadwinner;
in the case of a widow, the right to benefit may rbade conditional on her being

presumed to be incapable of self-support.

In addition, it provides that the benefit may bemnded if such person is engaged in any
prescribed gainful activity or that the benefitctntributory, may be reduced where the
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Coverage

earnings of the beneficiary exceed a prescribeduaima@nd, if noncontributory, may be
reduced where the earnings of the beneficiary ®othier means or the two taken together
exceed a prescribed amount.

The UIA provides survivors’ benefits to the survigispouse or life partner of a deceased
contributor or — if there is no surviving spousdifar partner — to any dependent child of a
deceased contributor.

The UIA does not make the right of a surviving sgmor life partner conditional upon him
or her being incapable of self-support. In additibrloes not provide that the benefit may
be suspended if the survivor is engaged in anyfgaattivity or that the benefit may be
reduced where the earnings of the beneficiary ekegarescribed amount. However, there
is a maximum benefit payable under the UIA (diseddater under “Amount of benefit”).

It therefore appears that the contingency covered under the UIA is in conformity with the requirements of
Article 60 of Convention No. 102.

All contributors to the Unemployment Insurance Fuand entitled to the benefits provided
by the UIA, including dependants’ (or survivorserefits. The UIA applies to all
employees defined as “any person who receives reration or to whom remuneration
accrues in respect of services rendered or torered by that person, but excludes any
independent contractot™ While the current UIA widened its scope of coverag
include domestic workers, seasonal workers andstiealled high-income earners, it
excludes the self-employed and those employedeinfiormal economy.

Given the focus of South Africa’s survivors’ bengfon workers in the formal economy,
recourse in this analysis will therefore be hadAtticle 61(a) of Convention No. 102,
which prescribes that coverage of the unemploymgsitem should comprise “prescribed
classes of employees, constituting not less thapescent of all employees”. The total
number of employees considered for the purposemessuring the application of this
Article must include, in the logic of the Convemtj@any insured persons who are normally
engaged in an economic activity or normally work e®ployees, including those
temporarily unemployed.

Calculation of the coverage of South Africa’s survivors’ benefit scheme: 1%
A.  Number of employees protected (in law): 11 364 000
B. Total number of employees: 15608 000160

1%8 5ection 1 and 3(1) UIA.
159 5ee Title I, Article 76 of Convention No. 102.

160 statistics South Africa, 2011a, p. vi. This figisemade up as follows: 9,616,000 employed in
the formal sector (non-agricultural); 630,000 ergphb in agriculture; 1,118,000 employed in

private households; and 4,244,000 unemployed ({affidefinition, which excludes discouraged

work seekers). Here it should be mentioned, howetreat the statistical data available on the
number of unemployed does not distinguish betweapl@/ees who are temporarily unemployed
and insured under the UIA, and persons in othexgoaites of the economically active population
who are unemployed. The “total number of employemsisidered for the purposes of measuring
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C. Number of employees protected as percentage of total number of employees (in law): 72.8%

From the above it appears that the statutory personal coverage under the survivors’ benefits scheme set
out in the UIA is in conformity with the requirements of Article 61(a) of Convention No. 102 in that the
persons protected constitute 72.8 per cent of the total number of employees, above the minimum
requirement of “50 per cent of all employees” set out in the Convention.

Amount of the benefit

Article 62 of the Convention states that the amoainthe survivors’ benefit must be
calculated in conformity with the rules establisliedrticles 65, 66 or 67 of Convention
No. 102. Article 65 is applicable in the case aha@ags-related benefits and Article 66 in
the case of flat-rate benefits, while Article 6 plgs to means-tested benefits.

According to the UIA, the benefit payable to depmtd in case of the loss of support is
equal to the unemployment benefit that the deceasedid have received had they been
alive.

In terms of Schedule 2 of the South African UIAemiployment benefits are calculated in
one of two ways, depending on a contributor’s inegrior to becoming unemployed.

In the first place, contributors who earned lesmtla particular amount (known as the
“benefit transition income level”) are entitled #opercentage of their previous income.
Instead of using a fixed percentage of the remuioeraearned prior to the period of
unemployment in order to calculate benefits, thetlséfrican UIA introduces a graduated
scale of benefits that differentiates between higihheome contributors and lower-income
contributors. Schedule 2 of the South African Utdad with section 12(3)(b), sets the
maximum income replacement rate at 60 per centtfanchaximum amount of the benefit
at ZAR3,077.62.

Contributors who earned more than the benefit ttiansincome level are entitled to the
maximum benefit amount, i.e. ZAR3,077.62, “equalttie entitlement of a contributor
who was previously paid at the benefit transitiocome level™®? According to Schedule

2 of the UIA, the “benefit transition level” is ked to the wage of a skilled manual
worker. In other words, the wage of a “skilled manwvorker” corresponding to a
fictitious amount fixed in the UIA, determines tineome level at which to set a ceiling for
benefit calculation purposes. The current incomkinges set at ZAR8,099.00 per month.
Contributors who earn more that this amount and isdoome unemployed will receive
the capped benefit of ZAR3,077.6%

In this regard, it must be noted that Article 62Ggnvention No. 102 (read with Article

65, para. 3, as well as the Schedule to Part XtlemtPeriodical Payments to Standard
Beneficiaries) allows that a ceiling be fixed or ttate of the benefit or on the earnings
taken into account for the calculation of the b&nef so far as this ceiling should not be
set below the earnings of a skilled manual maleleyse or at least not in such a way that
the benefit of a skilled manual male employee dussreach the prescribed replacement
rate. Hence, the survivors’ benefit of a beneficiaith earnings less or equal to those of a

the application of Article 15 of Convention No. 102y thus be lower, which would result in
higher coverage at national level.

181 5chedule 11, Part 1(2) UIA.

162 5ee Schedule 111 of the UIA.
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skilled manual employee, as defined in Convention N2, and determined accordingly,
must not correspond to less than 40 per cent gireigous earnings.

The benchmark used in this analysis is that ofelmmings of a skilled manual employee,
established according to Article 65(6)(b) of Comi@m No. 102, namely “a person

deemed typical of skilled labour selected amongntiagor group of economic activities

with the largest number of persons protected”. Adicy to data from the Quarterly

Labour Force Survey 2011, the skilled male laboweong the occupation with the
largest number of persons protected appears taheEr an employee in craft and related
trade (comprising roughly 18 per cent of all matepioyees) or an employee who is a
plant and machine operator (comprising roughly &b qent of all male employees). The
weighted average monthly earnings of someone ¢gllin these categories are
approximately ZAR4,662.

According to Schedule 3 of the UIA, which defindg tincome replacement rate and
benefit (see below), a person whose earnings awal éq ZAR4,662 would receive a
benefit at an approximate income replacement ra#2@er cent, which falls above the
replacement rate of 40 per cent required by thev&ution for a survivors’ benefit.

Schedule 3 of the UIA sets out the calculationaiddfit as follows:

Income IRR = Ul benefit
150.00 58.64 87.96
300.00 57.39 17217
500.00 55.88 279.41
700.00 54.53 381.69
1000.00 52.74 527.35
1 500.00 50.25 753.79
2000.00 48.24 964.87
3000.00 4519 1355.74
3075.57 45.00 1384.01
sy 4 000.00 42.98 1719.30
5000.00 41.31 2 065.49
6 000.00 40.00 2 399.95
7 410.00 38.57 2 857.99
8099.00 38.00 3077.62
10 000.00 30.78 3077.62

The current level of the survivors’ benefit set out in the UIA meets the requirements of Article 62 of
Convention No. 102, in that the survivors’ benefit of a beneficiary with earnings less or equal to those of a
skilled manual employee, as defined in the Convention, would correspond to a replacement rate of
approximately 42 per cent, whereas the Convention requires a 40 per cent replacement rate.

Quialifying period

Convention No. 102 allows for a qualifying period 5 years of contribution or
employment for entitlement to survivors benefitsading to Article 63.
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Section 13(3) of the UIA, benefits accrue to a dbaotor at the rate of one day’s benefit
for every completed six days of employment as atritmrtor, subject to a maximum
accrual of 238 days benefit in the four-year perioginediately preceding the date of
application for benefits. Pursuant to Article 64Qinvention No. 102, survivors’ benefits
should be provided throughout the contingencygast until the child reaches the age of
15 and until the spouse remarries or is engageshynprescribed gainful activity (Article
64 in conjunction with Article 1(e), Article 60 artticle 69). Since the accrual of days of
benefits is capped to a four-year cycle, it appeahes the qualifying period will be
insufficient to provide a survivors’ benefit accirgl to the Convention.

The legislation links the duration of the benefit to a qualifying period and caps the accrual of benefits to
238 days within a four-year cycle. As such, it appears that the dependants’ grant provided under the UIA
is sooner an allowance rather than a long-term pension. The qualifying period and the accrual system
giving entitlement to survivors benefits is therefore not in conformity with Convention No. 102.

Duration of benefits

As discussed above, Article 64 of Convention N2 $pecifies that survivors’ benefits
should be provided throughout the contingency. égards the loss of support suffered by
children, the Convention considers the term cholagnean child under school-leaving age
or under 15 years of age (Article 1(e) and Arti6l@). Survivors’ benefits granted to
spouses can be suspended where the spouse rersanvibere they are engaged in any
gainful activity (Articles 60 and 69).

Benefits under the South African UIA accrue to atobutor at the rate of one day’'s
benefit for every completed six days of employmenhject to a maximum accrual of 238
days (or 34 weeks) for all benefits provided urtties Act, with the exception of maternity
benefits, in the four-year period immediately puing the date of application for
benefits™®

It appears that the duration of survivors’ bendiitsler the UIA is not in conformity with
the requirements of Article 64 of Convention No21n the first place, the benefit is
capped at 34 weeks in a four-year cycle subjecthto completion of 1,428 days of
employment, and therefore is not provided throughbe contingency. Moreover, since
the maximum 34 weeks applies to all benefits gchnieder the UIA (except Maternity
benefits), it is possible that survivors’ beneéite granted for even less than 34 weeks.

Since dependants’ grants provided under the UIA are sooner allowances rather than long-term pensions
provided throughout the contingency, the duration of survivors’ benefits under the UIA is not in conformity
with the requirements of Article 64 of Convention No. 102.

J. Equality of treatment of non-nationals (Part XIl )
and Common provisions (Part XIII)

Equality of treatment of non-nationals (Article 68)

Article 68(1) of Convention No. 102 provides thamnmational residents shall have the
same rights as national residents with the prowisd special rules concerning non-

183 Section 13(3) UIA.
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nationals and nationals born outside the territdrthe member State may be prescribed in
respect of benefits or portions of benefits whiah payable wholly or mainly out of public
funds (and in respect of transitional schemes)iclrtt8(2) further stipulates that in the
case of contributory unemployment schemes, theoperprotected who are nationals of
another Member who has accepted the obligatiotisi®part of the Convention shall have
the same rights as nationals of the Member condgigubject to the existence of bilateral
or multilateral agreements providing for reciprggit

Benefits under the Social Assistance Act (old-age,
family and invalidity benefits)

The Social Assistance Act 13 of 2004 provides atige 5 that a person is entitled to the
appropriate social assistance if they are a reseth a South African citizen or member
of a group or category of persons prescribed byMmmester with the concurrence of the
Minister of Finance by notice in the Gazette. Sec2(1) of the same act states that the
Social Assistance Act also applies to a person ishwot a South African citizen, if an
agreement, between the Republic and the countwhath that person is a citizen, makes
provision for this Act to apply to a citizen of theountry who resides in the Republic.
Furthermore, the Regulations relating to the aptiben for the payment of social
assistance and the requirement or conditions e f eligibility for social assistance of
2008, clearly mention “permanent residence” as lajbdity criteria for entitlement to
older persons grant, disability grant, child supmpant and care dependency grant. With
reference to Section 2(e) on older persons gr&(#3, on disability grants, 6(f) on child
support grants and 7(c) on care dependency grfantRegulations read “South African
citizen, permanent resident or refugee” for disgbdnd care dependency grants, “South
African citizen or permanent resident” for chilcpport grant and “permanent resident” for
older persons grant. While the Social Assistanceé & of 2004 appears to limit its
application to South African residents and noneratl residents who belong to member
States with bilateral agreements with the ReputiiiSouth Africa, the Regulations seem
to extend the personal coverage to all permansidants irrespective of existing bilateral
agreements and nationality at least as regardsiliigagrants, child support grants and
care dependency grants. Such an interpretationdvappear to be in conformity with
jurisprudence emanating from the Constitutional i€avhich concluded that a similar
provision in the Social Assistance Act 59 of 198 (predecessor to the Social Assistance
Act 13 of 2004) limiting the personal scope to $oéfrican citizens was unconstitutional
and should include residehtsand refugee*l;‘?5

The older persons, family and invalidity benefite gaid wholly out of public funds.
Despite the leeway that Convention No. 102 providesnember States to exclude non-
nationals from tax-funded social assistance bexeditd the restrictions laid down in the
law, it would appear that the aforementioned judipronouncements have ensured that
social assistance benefits have been extendedféoedit categories of non-nationals, the
most significant of which are permanent residentsrafugees.

Despite the discrepancies in the legislation, wipemenanent residents are included in the
personal scope of the Social Assistance Act 13 @342 older persons, family and
invalidity grants appear to be otherwise awardegaklly to all residents who meet the
prescribed means test, irrespective of nationality.

184 Khosa and Others v Minister of Social Development &thers, [2004] ZACC 11.

185 Bishogo, C. and Two Others v Minister of Sociav@epment and Four Other£ase No.
9841/05, High Court of South Africa, Transvaal Rnoial Division, Consent Order, September
2005;
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Subject to the confirmation that non-nationals residents are effectively covered under the Social
Assistance Act, including in respect of older persons, family and disability grants, in a manner equal to
national residents, the national legislation would be in conformity with the requirements of Article 68(1) of
Convention No. 102.

Benefits under the Unemployment Insurance Act
(sickness, unemployment, maternity and survivors’

benefits)

The South African UIA extends benefits only to thosho qualify as “employees”.
Section 19 of the Immigration Act specifies thatgees who are not in possession of a
valid work permit are not considered employe®sontrario, it would appear that non-
national employees who hold valid work permits hailghe rights granted to employees,
including sickness, unemployment and maternity ¢estefits, irrespective of nationality.

However, the UIA also specifically excludes persaviso enter the Republic for the

purpose of carrying out a contract if by law oraasesult of a contractual agreement or
undertaking there exists an obligation that suchsge must leave the country upon
termination of the contract® In essence, it excludes non-citizens working @nldasis of

a fixed-term contract from access to benefits utldetUnemployment Insurance Act. And
yet, it is evident from the same legislation thaed-term contract workers, who are
citizens of South Africa, are specifically includedder UIF coverag%e‘s.7

While this situation may raise problems of discriation under other international treaties
and Conventions, it is not in contradiction withtidle 68 of Convention No. 102 to the
extent that these fixed-term foreign workers aré cwonsidered to be South African
residents in virtue of the applicable legislation.

Based on this, it may be concluded that the UIA is in conformity with the provisions of Article 68 of
Convention No. 102 concerning the equality of treatment of non-national residents with respect to the
provision of sickness, unemployment, maternity allowances and survivors’ benefits.

Benefits under the Compensation for Occupational
Injuries and Diseases Act (employment injury)

All employees are entitled to the benefit under B®las stated in Section 22 of the law.
Coverage include various categories of non-citizensluding permanent residents,
temporary residents who are migrant workers on &wermit, refugees, asylum seekers
and maybe irregular or undocumented migré?ﬁs.

It would appear that the same holds true unde©DBWA.

186 Section 3(1)(d) of the UIA; s 4 (1)(d) of the Ungloyment Insurance Contributions Act 4 of
2002.

187 section 16(1)(a)(i).

188 Discovery Health Lt CCMA & Otherg2008] ZALC 86
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It can be concluded that COIDA and ODMWA are in conformity with the provisions of Article 68 of
Convention No. 102 concerning the equality of treatment of non-national residents with respect to the
provision of employment injury benefits.

Benefits under the National Health Act (medical car e)

Health services under the National Health Act amvided to “users” subject to rules on

the participation of costs for medical servicesdayed. The public health care system
distinguishes between three groups of patientsdorice fee determination. These groups
are (i) full-paying patients; (ii) subsidised pati® and (iii) free-service patients. Only

South African citizens are entitled to fully subis@tl “primary health care services”

(Department of Health, 2012, p. 5). In contrasn-South African citizens appear to fall

among the categories of full-paying patients of im&dservices provided they are not
immigrants permanently resident who have not athinitizenship, non-South African

citizens with temporary residence or work permitpersons from SADC states who enter
South Africa illegally. The understanding is thaicls excluded categories of persons
receive subsidised medical services on the sanimfpas South Africa citizens, except as
far as primary medical care is concerned.

As far as maternity medical care is concernedcatiégories of non-citizens are covered
provided they “incidentally develop a health prable/hile in South Africa”. Such persons

are entitled to health services rendered free airgsh independently of whether they
classify as full paying or subsidized patients (&x&ment of Health, 2012, p. 4). However,
it is not clear that the medical care provided ftientally” includes pre-natal, confinement

and post-natal care and hospitalisation where sacgsas required by the Convention.

Non-citizens who are visiting South Africa spedally for the purpose of obtaining health
care are nevertheless excluded from free healthcesr (Department of Health, 2012, p.
4).

Jurisprudence emanating from the Constitutional rCdn addition to South Africa’s
obligations in terms of relevant international rostents, would have the effect of
extending the right to health care to permanenteess, refugees and asylum seekbs.
Although the National Health Act does not appeahdwe been updated accordingly, all
residents, whether nationals or non-nationals, la@enstitutional right to health care.

The National Department of Health has expresslyedahat “refugees and asylum
seekers—uwith or without a permit—should be asseasedrding to the current means test
as applied to South African citizens when accespingic healthcare*’° In addition, the
most recent Department of Health guidelines expigirthe classification of the fee
structure expressly states that “persons from SAR@s who enter the Republic of South
Africa illegally” will not be required to pay fulfees for health services (Department of
Health, 2012, p. 1)While general consensus existed that irregular amigrare entitled to
emergency medical caté these latest guidelines imply that they will als® able to

189 Khosa and Others v Minister of Social Developmant Others, Mahlaule and Another v
Minister of Social Development [2004] ZACC 11.

170B| 4/29 REFUG/ASYI 8 2007, 19 September 2007

1 1n terms of section 27(3) of the South African €titation, no one may be refused emergency
medical treatment
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access other (non-emergency) medical servicesoillgdso, they will be subjected to the
above-mentioned means test.

Section 27(3) of the Constitution provides that thee may be refused emergency medical
treatment.” This means that under South African, leveryone — regardless of nationality
or legal status — is entitled to emergency medieatment. Unlike the general right to

access health care services, the right to emergeareyis not subject to the qualifications

pertaining to “progressive realisation” and “avhitaresources*’?

However, it must be noted that while permanentlatis, refugees and asylum-seekers are
in principle entitled to medical care in the public health eystthere are a number of
challenges that non-citizens face that may pretesin from utilising such services
practice These include lack of implementation of Departtmeh Health directives by
public clinics and hospitals and refusal of treatti@ecause of a lack of green bar-coded
ID documents (IOM, 2009, p. 20).

It appears that national permanent residents and non-national permanent residents receive medical
services rendered according to the National Health Act subject to the same means test and conditions for
participation in medical costs. It is their Constitutional right.

More specifically, pregnant and lactating women and children under the age of 6 seem to be awarded
medical care free of charge irrespective of nationality or residence. Clarification could however confirm
that the types of maternity medical care provided free of charge to non-national permanent residents are
the same as the types of maternity medical care provided to national residents.

As such, it would appear that South Africa’s public health care system complies in law (if not always in
practice) with the provisions of Article 68 of Convention No. 102 regarding the equal treatment of non-
national residents. It would be advisable, nevertheless, that the National Health Act be brought in line with
subsequent anti-discriminatory legislation to ensure a uniform interpretation and application of the right to
health care for all residents.

Suspension of benefits (Article 69)

Article 69 of Convention No. 102 provides that srsgion of a social security benefit is
allowed:

a) as long as the beneficiary is absent from thrédey;

b) aslong as the person is maintained at pubjperse;
c) when the person receives another social sedweitefit;
d) in case of a fraudulent claim;

e) when the contingency is caused by a criminarafé;

f)  when the contingency is caused by willful misdoat;

172 see sections 27(1) and 27(2) of the ConstitutBection 27(1)(a) of the Constitution provides
that everyone has the right to have access tohhealte services. This right has already been
extended to refugees and asylum seekers, and exluge access to anti-retroviral treatment (See
CoRMSA (Consortium for Refugees and Migrants in tBofifrica). 2008.Protecting Refugees,
Asylum Seekers and Immigrants in South Afficdannesburg), p. 38, p. 40).
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g) Iif the person neglects to make use of medicatebabilitation services placed at
his/her disposal, or fails to comply with the rulés verifying occurrence or
continuance of the contingency, or for the conddidieneficiaries;

h) if the person fails to make use of the employnsenvices placed at his/her disposal;

i) if the person has lost his/her employment asdihect result of a stoppage of work
due to a trade dispute or has done so voluntaitlyowrt a just cause;

j) inthe case of survivors’ benefit, as long aswhdow is living with a man as his wife.

Benefits under the Social Assistance Act (old-age,
family and invalidity benefits)

The first cause of suspension listed in Articlei$$he absence of the person / beneficiary
from the territory of the member State. This madeaddressed in Section 16 of the Social
Assistance Act, which provides that if a benefigientends not to be in South Africa for a
period longer than 90 days, he must inform SouthicAh Social Security Agency
(SASSA) thereof and his benefits shall be suspendetil he returns, unless the
beneficiary has requested that the benefits miibtbst paid due to circumstance as
prescribed by the Minister in the Gazette. If addmmary has left South Africa for a period
not exceeding 90 days, but may be absent for agéohnger than 90 days, he must inform
SASSA thereof and provide details upon which it irhes decided if the benefits paid to
the beneficiary must be suspended. If a benefidiaitg to inform SASSA that he will
leave South Africa for longer than 90 days or memain outside of the country for a
period longer than 90 days, his benefits shalldwende&.73

As regards subparagraph (b), the benefit may bgesded when a beneficiary is admitted
to an institution funded by the State or six mordfter the date on which the beneficiary
was admitted temporarily to a psychiatric hospital observation or treatment and such
beneficiary remains so admitted.

Concerning subparagraph (d), any grant may be adspeif obtained fraudulently or
through misrepresentation, or if it was granteeirirtl)r.175 The Social Security Agency may
also review a grant, and may suspend the grantaltree outcome of the review or if the
beneficiary fails to provide the requested inforioair documentatioh’®

In addition, family grants may be suspended if plagent, primary care-giver or foster
parent is convicted of abuse or neglect of thedcinilrespect of whom he or she receives
the grant, or is found to be incapable of usingamgfor the benefit of the chifd? This is
allowed by the wording of article 40 of Conventidn. 102.

'7® Section 16 SAA

174 Section 28 Regulations

175 Section 29 (1) Regulations
178 Section 27 Regulations

17 Section 19(3) SAA
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It appears that the provisions related to the suspension of the older persons, child and invalidity grants are
in conformity with the requirements of Articles 69 and 40 of Convention No. 102.

Benefits under the Unemployment Insurance Act
(sickness, unemployment, maternity and survivors

benefits)

In respect of subparagraph (a), the UIA containsspecific provision regarding the
payment of benefits to a contributor who is outstdecountry.

As far as causes (b) and (c) are concerned, seddonf the UIA provides that a
contributor is not entitled to benefits for anyipdrthat the contributor was in receipt of a
monthly pension from the State, any benefit from @ompensation Fund as a result of a
workplace injury or disease that caused total onptmrary unemployment of that
contributor, or a benefit under a bargaining otuttay council unemployment fund or
schemé."® Moreover, Section 20(1) of the UIA provides thatoatributor is not entitled to
illness benefits for any period during which thentcibbutor is entitled to unemployment
benefits or adoption benefits.

Causes (d) and (f) are addressed by section 3GefUlA, which provides that a
contributor or dependant may be suspended foriacef up to five years from receiving
a benefit if the contributor or dependant has eithade a false statement in an application
for benefits, or submitted a fraudulent applicatfon benefits:’® While Convention No.
102 provides that a person may be suspended framfite if he or she caused the
contingency “by wilful misconduct”, the UIA allowthe payment of benefits in cases
where the contributor has been dismissesspective of the “wilfulnessof the conduct
that gave rise to the dismis$&!. In other words, as long as the contributor hasbee
dismissed as that term is defined in section 1&B@Labour Relations Act 66 of 1995, he
or she will be entitled to the benefit.

As regards cause (g), section 20 of the UIA st#tes benefits are suspended where
without just reason, the beneficiary refuses olsféd undergo medical treatment or to
carry out the instructions of a medical practitigrehiropractor or homeopath. Moreover,
as far as cause (h) is concerned, section 16(#eofJIA provides that an unemployed
contributor is not entitled to benefits (i) if heghe fails to report to the employment office
at the times and dates stipulated by the claimsenffin order to verify unemployment as
well as availability for work) or (ii) if he or sheefuses without just reason to undergo
training and vocational counselling for employmentder any scheme approved by the
Director-General of Labour. In addition, section(B¢c) of the UIA states that a
contributor may be suspended for up to five yearmfreceiving benefits if he or she fails
to inform a claims officer of the resumption of Waturing the period in respect of which
benefits were being paid, or fails to comply withwaitten demand issued by the
Unemployment Commissioner.

Finally, in respect of cause (i), section 16(1)¢)the UIA requires that the loss of
employment must be due to the termination of th&rdmutor's contract by the employer,
the ending of a fixed-term contract, a dismisdad,termination of a fixed-term contract, an

178 Section 14(a)(i), (i) and (iii).
179 Section 36(1)(a) and (b).

180 section 16(1)(ii) of the UIA.
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insolvency, or, in the case of a domestic workiee, death of the employer. This implies
that an employee who resigned or retired or deddgenot entitled to unemployment
benefits. It should be noted however that Conventio. 102 allows for a suspension of an
unemployment benefit where the beneficiary hag Wlefuntarily without just cause”. As
such, where the beneficiary “resigned, retired esedted” with just cause, such as due to
harassment or where leave was effectively not wahynthis would not give way to a case
of suspension in conformity with the Convention.

Also, the UIA does not provide a suspension of benas the result of a “trade dispute”.

In other words, if the underlying reason for theslmf employment is a dismissal due to
strike action (either an unprotected strike or @erational requirement-dismissal as a
result of a protected strike), the contributor wilbt forfeit his or her unemployment

benefit.

The provisions regarding suspension of benefits contained in the UIA appear to be partially in conformity
with the requirements of Article 69 of Convention No. 102. Suspension of the benefit for not carrying out
the instructions of an homeopath or a chiropractor goes beyond what Convention No. 102 allows, which is
restricted to cases where the beneficiary neglects to make use of the medical rehabilitation services
provided. The duration of the suspension of benefits for up to five years set out in section 36(1) (c) of the
UIA is also excessive and not in line with the Convention Clarification is also necessary as to whether
‘resignation, retirement or desertion” following a just cause still give way to a suspension of
unemployment benefits.

Benefits under the Compensation for Occupational
Injuries and Diseases Act (employment injury)

As regards paragraph (a), Section 60 of COIDA mlesithat an employee or dependant
who is resident outside South Africa or is absentaf period of more than six months and
to whom a pension is payable in term of COIDA, rhayawarded a lump sum in lieu of

such a pension.

In addition, causes listed under subparagraphr{d)(g), Section 26 of COIDA provides
that compensation (or a part thereof) may be ref@gef the employee falsely represented
that he was not suffering from (or had not previgssiffered from) a serious occupational
injury or disease and the subsequent injury wasserhlby the disablement or was
aggravated by the injury or disease; or (ii) thatdeor disablement was caused, prolonged
or aggravated by the unreasonable refusal or wilaglect of the employee to submit to
medical aid in respect of any injury or disease.

Finally, COIDA provides that where an employee igilty of serious and wilful
misconduct that results in an accident, such anleme will forfeit his entitlement to
compensation unless (i) the accident results itoserdisablement, or (ii) the employee
dies as a result of the accident leaving a depandaaily financially dependent upon him
or her'®® Serious and wilful misconduct is defined in sectib as being under the
influence of intoxicating liquor or a drug havingharcotic effect; a contravention of any
law for the protection of the health of employee$on the prevention of accidents; or any
other act or omission that the Director-General sabers to be serious and wilful
misconduct. These provisions are in line with peaph (f) of article 69.

181 See sections 22(3)(a)(i) and (i) of COIDA.
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The provisions regarding suspension of benefits contained in COIDA therefore appear to be in conformity
with the requirements of Article 69 of Convention No. 102.

Right of complaint and appeal (article 70)

Article 70(1) of Convention No. 102 prescribes thaery claimant shall have a right of
appeal in case of refusal of the benefit or commplas to its quality or quantity.

The Committee of Experts on the Application of Cemvons and Recommendations
(CEACR) has commented on the right to appeal dsvist

...The concept of appeal further implies the settlst of the dispute by an authority that is
independent of the administration that revieweditfiteal complaint. Merely guaranteeing the

right to seek review of the decision by the sammiatstrative authority would not therefore

be sufficient to constitute an appeal proceduresu@bnvention No. 102. In addition, in the

absence of special appeal procedures against ttisiades of an administrative authority

responsible to the government which rules in thst fand last resort, the Committee has
previously observed that the safeguards providednfthe Convention could nonetheless be
ensured by the application of the general rulesegtag the right of appeal to the ordinary
courts in so far as these rules permit the revie@wnmulment of any administrative ruling in

the cases covered by Article 70 (ILO, 2011c, p4és).

Article 70(2) of Convention No. 102 further stiptda that when a Government department
responsible to a legislature is entrusted withattheinistration of medical care, the right of
appeal may be replaced by a right to have a contptancerning the refusal of medical
care or the quality of the care received invesiddtty the appropriate authority.

Benefits under the Social Assistance Act (old-age,
family and invalidity benefits)

Section 18(1) of the Social Assistance Act as améndy Section 2 of the Social
Assistance Amendment Act of 2008 and Section ZhefS3ocial Assistance Amendment
Act of 2010, provides for a “reconsideration” ofetldecision of the Social Security
Agency. The application for reconsideration mustidiiged with the Agency within 90
days of “gaining knowledge” of the decisidif. The Agency may uphold the application,
dismiss the application, or vary the original dieid®® Section 18(1A) regulates the
appeal against the reconsidered decision and meuidat a beneficiary who disagrees
with the reconsidered decision may lodge a wrigtepeal with the Minister within 90 days
of gaining knowledge of the reconsidered decisfamindependent Tribunal consisting of
a legal 8practitioner, medical practitioner and anber of civil society must consider the
appeall. “*The Tribunal may confirm, vary or set aside theoresidered decision and must
do so within a period of 90 days from the date tiictvthe appeal was receivetl.

182 5ection 18(1) of SSA.
183 Regulation 3(1) in GN 746 of GG 34618, 19 Septanaitd 1.

184 See section 18(3) of SSA read with Regulation H1EN 746 of GG 34618, 19 September
2011.

185 Regulation 16(2) in GN 746 of GG 34618, 19 Sepenidll.
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It appears that the provisions under the Social Assistance Act related to the right of complaint and appeal
are in conformity with the requirements of Article 70 of Convention No. 102.

Benefits under the Unemployment Insurance Act
(sickness, unemployment, maternity and survivors’
benefits)

Section 37 of the UIA regulates the question ofeag It stipulates that a person who is
entitled to benefits in terms of this Act may addeaa regional appeals committee if that
person is aggrieved by a decision of (i) the Unaymplent Insurance Commissioner to
suspend such person’s right to benefits; or (igJaams officer relating to the payment or
non-payment of benefitd® A person who is dissatisfied with the decisionaofegional
appeals committee may refer the matter to the NakicAppeals Committee for a
decision™®’ A decision by the National Appeal Committee isafinsubject to judicial
review%®

The provisions regarding appeals contained in the UIA therefore appear to be in conformity with the
requirements of Article 70 of Convention No. 102.

Benefits under the Compensation for Occupational
Injuries and Diseases Act (employment injury)

COIDA provides that a person affected by a decisibthe Compensation Commissioner
or a trade union or employer's organisation of Whtitat person was a member at the
relevant time may, within 180 days after such denislodge an objection against that
decision with the Compensation Commissiolt&The decision on such an objection may
be taken on appeal to the High Court by any peedffected by the decisioli® The
specific appeal grounds are contained in sectigf)91

In the case of ODMWA, after the Certification Contiee makes a finding, the person
who is the subject of the certification, or anyestiperson acting on his/her behalf or any
organisation so acting, or, in the case of a deckperson, the dependants of the deceased
or any person or organisation acting on behalf wthsdependants, must lodge an
application for review with the Reviewing Authorityithin 90 days from the date on
which notice of the finding was given. Failure tal¢e an application within the required
90-day period will invalidate a person’s right tppdy for a review, as the Reviewing
Authority is not empowered to condone the late gabion of an application for review to
the Authority.191 The Reviewing Authority can only confirm the findss of the
Certification Committee but cannot vary or rescindVhere the Authority disagrees with

18 gection 37(1)(a) and (b).
187 Section 37 (2).
188 Section 37(3).
189 Section 91(1) of COIDA.
190 5ection 91(5) of COIDA

191 5ection 50(1) of ODMWA.
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a decision of the Certification Committee, the @baison of the Authority must request
the Chairperson of the Certification Committee tdreit the case for review to a joint
meeting of the Certification Committee and the Resing Authority.192 It is only in the
instance where a finding of the Certification Conted is reviewed by a joint meeting of
the Certification Committee and the Reviewing Auttyathat a finding of the Certification
Committee can either be confirmed or rescindedsagtituted with a finding of the joint
meeting%93 It has been pointed out that the joint meetinghef Certification Committee
and the Reviewing Authority portrays a conflatioh review (first-level) and appeal
(second-level) adjudication procedures, “which gsitnto question both the existence and
effectiveness of the Reviewing Authority as an pefedent body set up to review the
findings of the Certification Committeé™

It therefore appears that the appeal procedure provided for under COIDA is in conformity with the
requirements of Article 70 of the Convention. However, it would appear that the procedure provided for in
ODMWA is not fully compliant with the requirements of Article 70 in that the settlement of the dispute is
not performed by an authority “that is independent of the administration that reviewed the initial
complaint”.

Benefits under the National Health Act (medical car e)

Section 18 of the National Health Act provides thaéry person has the right to lay a
complaint about the way he/she was treated at aalfthestablishment by any of the staff
and to have the complaint investigatétie relevant member of the Executive Council and
every municipal council must establish a proceduorethe laying of complaints within
those areas of the national health system for wifiet are responsibi'é)?

Furthermore, any hospital, clinic or other Statepawate health facility has a duty to
display the procedure for the laying of a complainthe entrance to the facility where it
will be easily visible-?®

The right to lay a complaint contained in the National Health Act appears to be in conformity with Article
70(2) of Convention No. 102, which provides that in the case of medical care, the right of appeal provided
for in Article 70(1) of the Convention “may be replaced by the right to have a complaint against the refusal
of medical care or the quality of the care received investigated by the appropriate authority”.

192 5ection 50(2) of ODMWA.

193 Section 52(1) ODMWA.
% See Olivier, M.; Govindjee, A.; Nyenti, M. 2011. K& role of international and regional
standards in the development of an appropriatebitagéion, re-integration and return-to-work
policy framework in South Africa”, paper deliveratithe conference entitled Interaction Between
International, Regional and National Labour Law #akial Security: Standards and Methods,
Stellenbosch, October 2011, p. 9.

19 Section 18(2) of the NHA.

1% gection 18(3)(a) of the NHA.

96

South Africa: Report to the Government



Financing and general responsibility of the Member
(article 71)

Article 71(1) of Convention No. 102 provides thiag tcost of the benefits provided and the
cost of the administration of such benefits shalbbrne collectively by way of insurance
contributions or taxation or both in a manner whistoids hardship to persons of small
means and takes into account the economic situafitime Member and of the classes of
persons protected.

Article 71(2) further stipulates that the total tbe insurance contributions borne by the
employees protected shall not exceed 50 per cettieototal of the financial resources
allocated to the protection of employees.

Finally, article 71(3) states that the member Sshtdl accept general responsibility for the
provision of the benefits and shall ensure, wh@@r@priate, that the necessary actuarial
studies and calculations assessing financial équifn are made periodically.

Benefits under the Social Assistance Act (old-age,
family and invalidity benefits)

The Older persons, Child support and Disability nggain South Africa are non-
contributory and funded entirely from general raxeiitaxes), and therefore comply with
the requirement that the cost of benefits shoukidaany hardship to persons of small
means.

The benefits are paid out of the National Revenuedi-which is a fund into which all
money received by the national government is b%ﬁdBudgets in each sphere of
government must contain estimates of revenue apdneiture as well as proposals for
financing any anticipated deficit for the periodwbich they appl;}.98 The South African
Treasury is responsible for the national budgetl an annual Estimates of National
Expenditure details the spending estimates of #te@mal departments. The Minister of
Social Development is responsible for the paymésboial assistance grants, and must do
so with the concurrence of the Minister of Finarm& of moneys appropriated by
Parliament for that purpoé&’ Annual cost-of-living adjustments are made tovhkie of
the grants (National Treasury, 2012, p. 84).

The South African Social Security Agency (SASSAmasters the social grants (for
more details, see “Administration” below). The Ghiexecutive Officer of SASSA is
required to keep “full and proper books of accowemii must ensure that the Agency’s
annual budgets, corporate plans, annual reports aantited financial statements are
prepa;r(‘)%d and submitted in accordance with the ukliance Management Act 1 of
1999:

Each financial year, the Agency must submit an ahmeport on its activities and a
statement of its income and estimated expenditurahie following financial year to the

197 Section 213(1) of the Constitution.
198 gection 215(3).
199 gection 4 of the Social Assistance Act.

20 gection 10 of the South African Social SecurityeAgy Act, 9 of 2004.
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Minister for approval, and the books, records afoant and financial statements of the
Agency must be audited annually by the Auditor-Gatf@*

It appears that the provisions related to financing and general responsibility of old-age, family and
invalidity benefits are in conformity with the requirements of Article 71 of Convention No. 102.

Benefits under the Unemployment Insurance Act
(sickness, unemployment, maternity and survivors

benefits)

The Unemployment Insurance Fund from which contidms towards sickness,
unemployment, maternity and survivors’ benefitsgatl, receives its income mainly from
contributions by and on behalf of employees, irgkeren late payment of such
contributions, and penalties for failure to compiyth the Iegislatior?.02 As far as
contributions are concerned, both the employerthademployee have to contribute 1 per
cent of the employee’s remuneration during any mdhtin other words, employers and
employees contribute equally to the UIF.

In terms of section 9 of the UIA, an annual revigwhe financial soundness of the Fund is
undertaken by an actuary who provides an actuagahlation report to the Director-
General of Labour, in addition to an annual repod financial statements as required by
the Public Finance Management Act 55 of 18aMoreover, in this regard, a business
plan must be filed with the National Treasﬁ??.

Should the actuarial valuation referred to abowdicaie that the difference between
income and expenditure of the Fund is “insufficiennot increasing at a sufficient rate to
meet payments for benefits that may reasonablyntiei|{a7ated”206 the Minister of Labour
may request the Minister of Finance to adjust thgonal budget in order to cover any
such anticipated deficit in the Fund.

The provisions regarding financing and general responsibility of sickness, unemployment, maternity and
survivors’ benefits contained in the UIA and UICA appear therefore to be in conformity with the
requirements of Article 71 of Convention No. 102.

201 5ection 11.

292 gection 4(2) of the UIA. Additional sources of émee are interest or return on investments and
movable or immovable property purchased by the Fund

203 gection 6(1) of thelnemployment Insurance Contributions Aavf 2002 (hereinafter UICA).
204 gection 11 of the UIA.
205 gection 11(1)(a) and (b).

2% gection 10(1)(b) of the UIA.
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Benefits under the Compensation for Occupational
Injuries and Diseases Act (employment injury)

The Compensation Fund established in terms of COi&uires employers to contribute
to a centralized state fund on the basis of riskessments. The assessment paid by
employers to the Compensation Fund is determinedtviny principal factors: the
remuneration paid to employees and the class afsinglin which the employer operates.
Other sources of revenue include penalties by eyepdoand interest on investmefts.
Employees do not contribute to the Fund.

In terms of ODMWA, the owners of so-called “conteal mines” and “controlled works”
are obliged to pay a risk levy to ti®mpensation Commissioner for Occupational Disease
(CCOD), who in turn administers the Compensationd-iEmployees are not required to
contribute to the fund.

In terms of section 20 of COIDA, the Auditor-Gerlasa annual basis audits the accounts
of the Compensation Fud®® The same holds true for the accounts of the CosgiEm
Fund under ODMWA®®

The provisions regarding the financing and general responsibility of the respective Compensation Funds
under both COIDA and ODMWA appear to be in conformity with the requirements of Article 71 of
Convention No. 102 in that employees do not share in the insurance contributions. In addition, the annual
audits comply with the requirements of Article 71(3) of the Convention.

Benefits under the National Health Act (medical car e)

In terms of the Public Finance Management Act 53988, both internal and external
audits of the financial statements of the DepartroéRlealth must take place. The internal
audit is performed by the Accounting Officer, an texternal audit by the Auditor-
General of South Africa*°

The provisions regarding the financing and administration contained of the public health scheme therefore
appear to be in conformity with the requirements of Article 71 of Convention No. 102.

Administration and general responsibility (Article 72)

Article 72(1) of Convention No. 102 requires thiae tadministration be entrusted to an
institution regulated by the public authoritiestora Government department responsible
to a legislature. Where not, representatives op#rsons protected shall participate in the
management, or be associated therewith in a catiseltcapacity, under prescribed
conditions; national laws or regulations may likesvidecide as to the participation of
representatives of employers and of the public @iites. Article 72(2) further provides

27 3ection 15(2) of COIDA.
28 gaction 20(2) of COIDA.
29 gection 76(2) of ODMWA.

219 5ee Department of Health (South Africa). 20Adnual Report 2010/11
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that the member State shall accept general redplitysfor the proper administration of
the institution mentioned above.

Benefits under the Social Assistance Act (old-age,
family and invalidity benefits)

The South African Social Security Agency (SASSA)tlie agent responsible for the
management, administration and payment of socabtasce (which includes the grants
classified as old-age, family and invalidity bet®fi and is subject to the Public Finance
Management Act 1 of 1999 (PFM,ZQ.1 The Chief Executive Officer of SASSA is
appointed by the Minister of Social Developmentd @ responsibleinter alia, for the
management of the Agency, the compilation of ariess and financial plan and reports in
terms of the PFMA The Minister of Social Development nevertheles assumes
overall responsibility for the proper administratiof social grants in South Africa.

It therefore appears that the provisions related to the administration and general responsibility of old-age,
family and invalidity benefits in South Africa are in conformity with the requirements of Article 72 of
Convention No. 102.

Benefits under the Unemployment Insurance Act
(sickness, unemployment, maternity and survivors’

benefits)

In South Africa, the administration of sicknessemployment, maternity and survivors’
benefits under the UIA is extensively regulatede Tolitical responsibility for the UIA
and therefore also the Unemployment Insurance Faadvith the Minister of Labouf*
With certain exceptions, the Minister may delegateassign to the Director-General of
Labour or any employee in the public service, anowgr or duty conferred or imposed
upon the Minister by the UIA. The UIA confers powamnd duties on the Director-General
of the Department of Labour that are additionahtmse conferred on the Director-General
as head of the Department of Labétir Additional role players in the administration of
benefits include the Unemployment Insurance Corionigs, claims officers (to process
applications of claims), and the Unemployment Iasae Board (to, inter alia, advise and
make recommendations to the Minister) whose menihehsde representatives of labour,
business, community and development interest anGthte >

The provisions regarding administration and general responsibility of sickness, unemployment, maternity
and survivors’ benefits under the Unemployment Insurance scheme therefore appear to be in conformity
with the requirements of Article 72 of Convention No. 102.

1 gection 2(2) and 3(a) of the South African SoSieturity Agency Act, 9 of 2004,
#2 gection 6(1)(a) and 6(1)(b).

13 gection 68 of the UIA.

14 gection 58 of the UIA.

215 section 49 of UIA
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Benefits under the Compensation for Occupational
Injuries and Diseases Act (employment injury)

The administration of compensation for occupationgiries and diseases in South Africa
remains fragmented. COIDA is administered by thepddment of Labour, and the
Compensation Fund is the central institution far filmancial administration of the Act.
The Commissioner administers the FGhThere are two important exceptions to this.
These are the Rand Mutual Assurance Company Limnitdich operates in the mining
industry, and the Federated Employer's Mutual Assion, which operates in the building
industry. They are allowed to perform the sametions as the Fund’

ODMWA, on the other hand, is administered by thep@ament of Health.The
Compensation Commissioner for Occupational Dis€&€$e0OD) administers the Mines
and Works Compensation Fund, and disbursementyohgat to claimants. The CCOD is
also a responsibility of the National DepartmenHetlth.

However, despite the fragmented nature of the adimation of the two pieces of
legislation, and the legitimate calisr alignment of the two laws, and their integratio
within the broader occupational health and safatyl social security framewofk® each
statutory framework viewed in isolation appearsctmply with the requirements of
Convention No. 102 regarding administration of beeefit.

The provisions regarding the administration and general responsibility of COIDA and ODMWA appear
to be in conformity with the requirements of Article 72 of Convention No. 102 in that both are entrusted
to “a government department responsible to a legislature”.

Benefits under the NHA (medical care)

In terms of section 3 of the National Health Adie tMinister of Health takes overall
responsibility for the provision of health servigasSouth Africa. In addition, the national
department, every provincial department and evargiaipality must establish such health
services as are required in terms of the Act. Ssevices must be provided equitably
within the limits of available resources.

Given the above, it appears that the public national health scheme is administered by “a government
department responsible to a legislature” as required by Convention No. 102.

#1® gection 4(1) of COIDA.

27 Section 30(1). The mutual associations operaterims of a licence issued by the Minister of
Labour and are required to deposit securities thihCommissioner to cover their liability in terms
of the Act. An employer who obtains a policy ofurance from a mutual association, for the full
extent of its potential liability in terms of thect is exempted from paying assessments to the
Compensation Fund. See section 84(1)(b).

218 See Committee of Inquiry into a Comprehensive @ysof Social Security for South Africa.
2002.Transforming the present — protecting the futubeaft Consolidated Report. Report of the
Committee of Inquiry into a Comprehensive SysterBamial Security for South AfriceMarch
2002).
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CHAPTER Ill: PROSPECTS OF RATIFICATION
OF CONVENTION NO. 102 BY SOUTH AFRICA:
CONCLUSIONS AND RECOMMENDATIONS

A.

Overview

South Africa has succeeded, over the past yeamstablishing the building blocks of a
comprehensive social security system covering fhe nlassic contingencies set out in
Convention No. 102 and offering protection agaipetverty, vulnerability and social

exclusion. Through an efficient mix of contributggocial insurance) and taxed financed
(social grants) schemes, South Africa has achistamitory and effective coverage rates
well above the region’s average and comparableevem beyond — those of other BRICS.

As noted previously, the social security systemagha number of gaps, including deficits
in the scope and extent of coverage and in theusagopf benefits provided under existing
schemes. It must be noted, however that a refoouegs is underway, with the aim of
remedying to some of these shortcomings. One okelyeareas that are being examined is
that of old-age benefits. At present, over twodhirof South Africans who reach
retirement age have to rely solely on social graintshe absence of a national or public
contributory old-age pension scheme. Proposalsrutideussion include the introduction
of a mandatory earnings-related contributory putdicement scheme and the provision of
the old-age grant on a universal basis.

Furthermore, the current health care system is osagh on the one hand, of a public
system that serves the majority of the populatiwut, which is not providing effective
access to quality basic health care services tn@rasing number of people; and on the
other hand, of a highly-resourced private systearyisg only a minority of South
Africans. It is worth noting that the Governmentpsoposing to introduce a National
Health Insurance scheme as a solution to the igsesesd by the current two-tier medical
system, the details of which are still being diseds

Amidst the backdrop of such reforms, South Afrisain an ideal position to consider
ratifying Convention No. 102. The current two-tigocial security system, the social
insurance scheme and social grants scheme, aredgearards providing protection to the
most vulnerable against destitution and poverty androvide some income replacement
protection, despite the gaps. As such, the systestili perfectible, but very much in line
with the spirit of Recommendation No. 202 — horiabrtoverage, especially in terms of
number of people covered — but also that of ConeenNo. 102 — vertical coverage,
especially in terms of the level of benefits. A goehensive and coherent social security
framework is, however, needed to fill in enduriraps.

Recommendation No. 202 and Convention No. 102 gdeowdn internationally agreed
framework and standards that can be used in tHendraf a road map for reform of the
social security system and the establishment arenheystem of protection. These two
landmark ILO standards contain a number of primsifhat are required for systems to be
effective and sustainable. They set standards dhadngst others, aim at guaranteeing the
good governance of the system, its financial soahility, the rights of the beneficiaries
and the respect of the rule of law, equality oftneent, non-discrimination and policy
coherence.

Alongside these principles and standards, the itapoe of administrative capacity for
ensuring the establishment and maintenance of gmaansive social security system
must not be overlooked. South Africa has the adstritive capacity required for the
effective implementation of these standards arappying the aforementioned principles
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B.

to different degrees. Despite some deficienciethen coherence and governance of the
system, ratification of Convention No. 102 can lbwigaged, in line with the guidance
provided by Recommendation No. 202.

The ratification of Convention No. 102 requires Hteeptance of at least 3 of the 9 parts
of the Convention, which correspond to the branafesocial security including at least
one long-term benefit, namely old-age (Part V)aiidity (Part IX) or survivors’ (Part X),

or unemployment benefits (Part 1V). A ratifying &tsshould consider accepting other
parts of the Convention at a later stage in acemelavith its national circumstances.

Finally, it must be underlined that the ratificatiof Convention No. 102, like any ILO
Convention, entails for a ratifying State the oatign to ensure its application in law and
in practice.

Conclusions and Recommendations

The legal analysis on the compatibility of the aasl legislation with the requirements of
each Part (branch) of the Convention undertakeGhapter Il of this report leads to the
following conclusions and recommendatiGhs.

Firstly, it is recommended that, given that undee telow indicated categories of

contingencies, the definition of the contingendye tscope of personal coverage, the
amount of the benefit and the qualifying periodagsdown in the applicable legislation

are all in compliance with the requirements of Gantion No. 102, South Africa begin by

ratifying the following Parts:

1. Old-age benefits (Part V)on the basis of the older persons grant providetkuthe
Social Assistance Act 13 of 2004.

2. Family benefits (Part VII) on the basis of the Child Support Grant and theeCa
Dependency Grant provided under the Social Assistéwet 13 of 2004.

3. Invalidity benefits (Part IX) on the basis of the Disability Grant provided unithe
Social Assistance Act 13 of 200doting, however, that the 6-month waiting period
for entitlement to the grant would not be in conformity unless another type of social
benefit (e.g. sickness benefit) is paid to a disabled person during this period.

4. Employment injury benefit (Part VI) on the basis of the Compensation for
Occupational Injuries and Diseases Act 130 of 199iject to confirmation that the
medical care provided comprises the list of care, services and treatments and where
necessary that entittement to such medical care be granted throughout the
contingency (i.e. even after 24 months) as required by Convention No. 102.

Secondly, given that the requirements concernimgettother parts of the Convention,
namely Sickness (Part IIl), Unemployment (Part IV) and Maternity (Part VIII) , are
almost met, ratification is possiblsybject to some parametric adjustments to the UIA,
including:

219 |t should be noted that this analysis does n@ngit to make an assessment of the effective
application of the Convention in South Africa ardlimited, for the most part, to existing legal
provisions. Furthermore, as indicated in the intitbn, the conclusions of the present analysis do
not constitute an authoritative statement of coamwé or non-compliance, the competence for
which belongs to the CEACR.
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- A dlight increase in the replacement rate of the benefit granted to a standard
beneficiary determined according to the wage of a skilled manual male employee
(currently attaining approximately 42 per cent, according to | LO calculations®® so
asto guarantee a replacement rate of 45 per cent of previous earnings as prescribed

in the Convention.

- For Sickness benefits (Part 111), a significant reduction of the qualifying period
required for entitlement to benefits, deemed excessive as it currently stands at 36
months, following the guidance of the Committee of Experts on the Application of
Conventions and Recommendations (CEACR) which previoudly indicated that a
qualifying period of no more than 18 months could be allowed under Convention
No. 102.

- For Sickness benefits (Part I11) and Unemployment benefits (Part 1V), a
modification to the rules determining the duration of the benefits to ensure that
these be provided in each instance for the minimum duration set in the Convention
and a revision of the excessive 14-day waiting period giving rise to entitlement of
benefits.

- A moaodification of the rules concerning the suspension of benefits under the UIA to
ensure full conformity with Convention No. 102. More specifically, the suspension
of a benefit where a person fails to carry out the instructions of a homeopath or a
chiropractor should be removed and restricted to cases where the beneficiary
neglects to make use of the medical rehabilitation services provided. The duration
of the suspension of benefits should also be reduced, so that the suspension is
limited in time and in scope to the cases which meet the requirements for
suspensions specified in the law.

Such parametric adjustments could be undertakemoutitmajor impact on the level of

contributions or financial sustainability of the &mployment Insurance Fund (UIF). In

this respect, it should be noted that the ILO iailable to provide the necessary technical
assistance to the Government for ensuring confgrmith the relevant requirements of

Convention No. 102, in particular as regards thedifirmation of parameters of the

respective scheme and of the relevant legislatigeragulatory texts.

South Africa is however not yet in a position tdifya Medical Care (Part Il) and
Survivors’' benefits (Part X). The current public health care scheme pursuarthd¢o
National Health Act does not appear to providettadl types of medical care required by
the Convention. Furthermore, the obligation of @ercategories of persons to participate
in the costs of medical care may constitute a data effective access for many, due to the
financial consequences of accessing such carecirgdaoverage below the Convention’s
minimum requirements. Survivors’ benefits, on thleeo hand, are currently awarded as
dependants’ grants under the Unemployment InsurActehowever these grants are not
provided in the form of long term pensions as respliby the Convention but instead as
temporary allowances. Given the current reform @sadn South Africa, these conclusions
can be reviewed and ratification of these partensiclered at a later date, in light of future
developments.

The remarkable achievements of South Africa’s $@daurity system show that it has the
existing infrastructure and capacity to establistomprehensive social security extension

220 The reference earnings used as benchmark for sisgethe level of the benefit which a

“standard beneficiary”, according to Convention N2, would receive, against the requirements
of the Convention, may be subject to further comsians at national level, as noted in the
Introduction of this report.
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strategy through the guidance of Convention No.. WRh reference to the objective of
achieving the progressive vertical and horizonkaémsion of social security according to
Recommendation No. 202 and given that South Amies achieved the range and level of
benefits set out in Convention No. 102 in respea tumber of social security branches,
the ILO would recommend the ratification of ConventNo. 102°?* The Government is
recommended to adopt a gradual approach and bggiatibying the parts for which the
legislation is in full compliance with the Conventj and the parts in partial compliance,
to the extent that the necessary adjustments dmilichitiated within one year following
ratification.

The ILO is confident that the essential componeftsSouth Africa’s social security

system, in law and in practice, are consistent @itmvention No. 102 and that ratification
would establish a solid and sustainable basis far development and progressive
extension of social security coverage in the medamd long term. It should also be
emphasized that Convention No. 102 can serve asm@ map for the reform process
currently underway in South Africa. In this respdbie ILO is available to provide the
Government with technical assistance to align #ierm process with the requirements of
Convention No. 102 and Recommendation No. 202.

2l paras. 13, 17 and 18, Recommendation No. 202
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