STANDARDS-RELATED ACTIVITIES AND
DECENT WORK:
PROSPECTS IN THE FIELD OF
SOCIAL SECURITY
SUMMARY REPORT

The purpose of this report is to present the camehs reached by the working party set up by
the ILO in 2003 to examine the standards-relatededsion of the policy to extend social
security decided by the International Labour Cosrfiee in 2001 Following an analysis of
the standards-related aspects of the problem ehdiig social security throughout the world
(), the report recommends that the Internationabdur Conference adopt a framework
agreement paving the way for effective implemeatabf the international standards in force
in the social security field in all the ILO’s memtmuntries (lI).

-1 -
Extending social security throughout the world —
Standards-related aspects

1. Social security in the ILO’s history

Protecting workers against the risks of a lossavhieg capacity was part of the ILO’s remit
when it was created in 1919, and a first seriesarfventions and recommendations was
adopted to that end before the Second World Waes@first-generation standardsvere
geared (as was prevalent at the time) towards Ismsarance protecting specific groups of
workers against an initial list of risks (medicakre, sickness, unemployment, old-age,
employment injury, family, maternity, invalidity edth).

This outlook changed at the end of the Second Ww/lalk when the ILO adopted the
Declaration of Philadelphiain 1944. Under this Declaration, which is annexedits
Constitution, the ILO must “further among the nasoof the world programmes which will
achieve the extension of social security measurgsdvide a basic income to all in need of
such protection and comprehensive medical cardfl({9. The objective of establishing
social security systems of a universal rather tetegorical nature throughout the world was
thus enshrined at an international level. This ciibje is linked in the Declaration with a
broader perspective of social protection, in patéic including the ILO’s support for
protection for the life and health of workers ih@dcupations, protection of child welfare and
maternity, access to adequate nutrition and housing an assurance of equality of
educational and vocational opportunity (8 I1I(gY{())-

This linkage is also to be found in tbmiversal Declaration of Human Righéslopted by the
General Assembly of the United Nations in 1948, arngthich “everyone, as a member of
society, has the right to social security, andnstled to realisation, through national effort
and international cooperation and in accordanch Wi¢ organisation and resources of each

! This summary report is the outcome of group workicMof it is drawn, in some cases verbatim, froeatal
and written contributions of the experts takingtparthe group’s work (see annexed list). The ragmor
nevertheless takes sole responsibility for thiorep
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State, of the economic, social and cultural rightispensable for his dignity and the free
development of his personality” (Article 22).

Any thinking about “standards-related activitiesy Ibhe ILO has to start from these
fundamental legal bases, of whig¢he conventions and recommendations subsequently
adopted in the social security fieddle no more than technical extensions. The mosbritapt

of these conventions is No 102 [1952] which is Hasic convention on minimum social
security standards. It has since been supplemehteda series of conventions and
recommendations, adopted between 1962 and 200@& sbdwhich are intended to ensure
equality of treatment of nationals and non-natisn@Convention No 118 [1962]) or to
establish an international system for the mainteaaof rights (Convention No 157 [1982])
and others to provide greater protection againgicerisk$. In order to take account of
differing national situations, most of these staddacontain flexibility clauses, enabling
variable-geometry ratifications from the point aéw of the risks covered as well as the
degree of coverage and the persons protected. résudt, States can organise their social
security systems with a great deal of freedom.

Despite these flexibility clauses, there has beefaidy low rate of ratificationof the
conventions on social security. Convention No 1828 heen ratified by only 41 States, not
including the United States, Russia, China, Braziindia. However, the rate of ratification is
not really a satisfactory indicator of the actuahetration of ILO standards. Some States
ratify conventions without too much concern forith&ctual implementation, while others
introduce social security systems without being rabiuby ratification. More generally,
ratifications tailed off after the fall of the coramist regimes and not just in the field of social
security. Since that time States have been moeeesitted to commit themselves to the legal
disciplines on international trade, about which kst that can be said is that they do not
encourage a bold approach to economic and soghtsri The very legitimacy of these
“second-generation” human rights has been fiergabstioned by the theoreticians of a world
legal order based entirely on the notions of rivaind competition.

2. The new normative context

In 1998, as a reaction to this decline in inteovadi labour standards, the ILO adopted a
Declaration on Fundamental Principles and RightsVdbrk which reminds States that in
freely joining the ILO, they have endorsed the fipiples and rights set out in its Constitution
and in the Declaration of Philadelphia” and haveartaken to work towards attaining the
overall objectives of the Organisation (Article (al'his general reminder therefore includes
the social security rights affirmed in Philadelphidis reminder is immediately followed,
however, by a list of four “principles concernirfgetfundamental rights” which are the only
ones to be respected, promoted and realised in fgatbd(Article 2) and subject to a follow-
up procedure (Article 4). These are: a) freedorassociation and the effective recognition of
the right to collective bargaining; b) the elimiioait of all forms of forced or compulsory
labour; c) the effective abolition of child laboud) the elimination of discrimination in
respect of employment and occupation.

This list does not include social security or epeotection of health at work. Bearing in mind
the founding role played by workers’ physical pobien in the history of labour law, it comes

% For a clear and precise review of these standaegslM. Humblet and R. Silvatandards for the XXIst century
— social securityGeneva, ILO, 2002, 70 p.
2



as no surprise that this Declaration was fiercelficised®. By affirming the fundamental
nature of some rights or principles, this formadt enplicitly gives others a secondary status
and has rather relegated them to the warehouseoohative accessories. It would
nevertheless be simplistic to focus solely on tlaifest inadequacy of its substantive content
(and its possible perverse effects) and to disteg¢fae novelty and potential of the method
used. The merit of this Declaration is that it ieaway from the self-service approach to
standards inherent in the ratification system. Bgain mind the general nature of the
“reminder” of the normative scope of the ILO’s falimg texts set out in Article 1(a), this
Declaration can just as well be seen as a firgt gtevards a genuine international social
public order binding on all States as a step bemk fthe ILO’s normative ambition8oth of
these interpretations are possitadad only history will show which one is correct.

This legal context is obviously the first area thaeds to be examined before any normative
proposal can be put forward in a field such asad@gcurity which is excluded from the list
of “fundamental principles and rights” in the 19B&claration. This is why we felt that it
would be a goodnethodfor our group to look first at the changes thatéhtaken place in the
universe of international labour standards and tioetry to pinpoint the opportunities and
risks of a normative initiative by the ILO in thecgal security field.

During this first, purely preparatory, stage weki@tock of theproliferation of standards
covering social issues in the context of globailgatPublic and private initiatives in the name
of “enterprises’ social responsibility” and the il social standards imposed by the
international trade and financial institutions farticular incentives to dismantle the social
protection systems inherent in structural adjustnpéams) mean that the ILO no longer has a
monopoly, assuming that it ever did. The questithheg the ILO leaves to one side will
undoubtedly be tackled by others, from philosopharad legal standpoints differing from
those of its Constitution. This is particularly érof the social security field, where there are
such colossal economic and financial issues.

This general thinking about international labowanstards also made it possible to pinpoint
the strengths and weaknesses of the new legaligasctlourishing with the ideals of

“governancké While the notion of subjection to general andtadct mandatory rules, which

Is a feature of hard law, has lost none of its doirt the area of international trade, it is
disputed, however, in the social field. Countridgfering social models and unequal wealth
have led to the development of various forms of lso¥, often as a result of private initiatives
(labels, codes of conduct, etc.), which have aksenbimplemented by public institutions.
Initially used by enterprises as a management tgqabn management by objectives has
become common in public policy. The 1998 ILO Deateom took this path, moreover, as
regards the so-called “fundamental rights” by idtroing a “promotional follow-up

mechanism” intended both to measure and encourtggjesScommitment to pursuing the
objectives that it assigns them. The key refereincéhis case is nevertheless the “open
method of coordination” adopted by the Europeanobnin the employment field and

extended since then to various fields includingiaagecurity. Up to now this has been the

% See, in particular, P. Alston, “’Core Labour Stami$a and the Transformation of the International duab
Rights Regime”The European Journal of International L2004), Vol. 15, No. 3, pp. 457-521.
* The European Commission has thus set four objectivebe field of social protection: a) creating mor
incentives to work and provide a secure incomesaf@guarding pensions with sustainable pensiomsesiec)
promoting social inclusion; d) ensuring the highalify and sustainability of health protectioA ¢€oncerted
strategy for modernising social protectiddOM (1999) 347). Experience gained over a numbgears led the
Commission to publish a further Communication $meamlining open coordination in the field of sdci
protection(COM (2003) 261 of 27 May 2003).
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most advanced attempt to introduce internationatiabogovernance transcending the
conventional legal techniques of government. Ad tltown by the Lisbon European Council
in 2000, it consists in a) formulating guidelines achievingobjectivesset by the Member
States; b) drawing up quantitative and qualitafivéicators and criteria for assessing best
performance; c) translating the guidelines int&tional and regional policiesd) drawing
lessons from the evaluation of concre@ses i.e. providing this normative system with
feedback from actual cases of its implementatidrs Thethod is formally included in various
provisions of the Constitutional Treaty of the Epgan Union, currently being ratifigd

These new approaches to normative issues in thal sphere should not be immediately
ruled out. However, if they are not to undermine tbrce or the scope of the principles
enshrined in the Declaration of Philadelphia areltmiversal Declaration of Human Rights,
and are, on the contrary, to pave the way for theiual implementation, their use has to be
subject to various precautions that the first ptudsmur group’s work helped to pinpoint.

The first of these precautions is not to see soiftds an alternative but rather as a supplement
to hard law. If a free market is to be introducedai sustainable way, it requires a legal
framework which takes account of its economic (tleed to trade the wealth produced by
workers) as well as its social dimension (the ne#dbe workers producing that wealth). As
history shows, neglecting either of these dimersicam lead only to disaster. That would be
true of a world legal order where trade in goods wabject to a “hard” law and the fate of
men to a “soft” law. Economic and social questians not independent from one another,
and account needs to be taken of the unity andgiyeof human societies in both fields. It is
therefore necessary, as regards both economic acidl sstandards, taombine rules
applicable to all with rules taking account of difing situations

Taking genuine account of these differences angairticular not projecting the ways of
thinking of the countries of the north onto the mimies of the south is a second key
precaution. This is essential from a number of {gonf view. First, any use of incentive
standards must be subject to the existenceeléble methods of representation of the
populations covered by these standardisoft law is not to be an instrument conditiogi
men and women, but a way of ensuring that theyqiaate in formulating a fair order, it has
to be rooted in the principle of participation. $hs particularly true of workers in the
informal economy who are the best experts on tbamemy. They must therefore have the
collective ability to influence the content of stiands that cover them if these standards are to
be legitimate and in keeping with their actual $iv&second, ways ajaining a genuine
knowledge of the working practices and system®lafagity on which action is to be taken
need to be found. Failing this — and this is ondhef unpalatable lessons of 40 years of
“development” policies in many regions of the wordneither the objectives set nor the
methods used to achieve them reflect actual loalems. Management by objectives that
does not proceed from local knowledge is at besffantive; at worst, it merely exacerbates
the problems that it is supposed to resolve.

Unless these two imperatives are respected — ypatiicn by the populations concerned and
mobilisation of local knowledge — there can be ppé of reliable indicators through which

problems and progress towards the achievement jettbkes can be genuinely measured.
When they are imposed from outside and designedu seiant regard for actual situations, the
indicators inherent in management by objectivesnaréonger measurement instruments, but

® See in particular Articles 111-100 (European enypt@nt strategy), I11-107 and 111-111 (labour lawdasocial
protection).
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hidden and arbitrary standards which elude any demtic debate and any negotiation and are
imposed in place of the objectives that they appesed to serve.

3. The new consensus on social security

These considerations provided a starting pointtifigr second phase of our group’s work,
focusing on the standards-related dimension ofettiension of social security in the world.
This thinking took up the prospects sketched outthe Resolution and Conclusions
concerning social securitgdopted by the International Labour Conferencesa$" session

in 2001. The task of our group was to examine thesiple legal ramifications of the “new
consengus" on social security reached by the reptasves of States, employers and
workers.

This new consensus moves towardsea interpretation of the Declaration on Fundanant
Principles and Rights at Work of 1998he International Labour Conference starts by
affirming that social security is “@asic human right” (8 2). As it comes from the same
authority as the 1998 Declaration, this provisioakes it clear that the list of fundamental
rights is not limited to the four “principles comoéng the fundamental rights” set out in
Article 2 of the 1998 Declaration, and that thaacpriority decided for these four principles
can be extended to other issues. This interpretaditoorne out by the fact that, according to
the Conclusions adopted in 2001 (8 3)f‘highest priorityare policies and initiatives which
can bring social security to those who are not mevdy existing systems”. By addressing
rights to social protection in this way, and gob®yond the sphere of labour relations alone,
the International Labour Conference supplementd 888 Declaration which dealt only with
fundamental rightat work

Faithful to the Declaration of Philadelphia, whogadidity is re-affirmed (8 1), the 2001
Conclusions adopt broad conception of social protectiavhich, as it incorporates the new
risks of exclusion from competences (in particutatial education and lifelong learning),
envisages social protection from the point of viglnmaintaining people’s skills in the long
term (88 3 and 7). There is also a broad concepiothe scope of application of social
security, which is enhanced by the reference tcemtegvork (8 17) whose considerable
potential is to be tapped. Linking the need fousig with the performance of taskand not
just with work in employment means that positive@amt can be taken, over and above
employment, of self-employment, work in the infofnregonomy (8 5) and unpaid personal
care work chiefly by women as a result of familyidarity (88 8, 9 and 10). The reference to
decentwork helps to anchor social security in the prifespof dignity (8 2) and solidarity
(8 13) and thus to rule out any return to risk ngemaent on a purely individual basis or a
purely charitable approach to poverty.

While affirming a common vision of social securitile hew consensus that has emerged in
the International Labour Conference also sets gstate by thediversity of national
situations This diversity is first that of social securityodels. By stating that “there is no
single right model” and that “each society mused®ine how best to ensure income security
and access to health care” (8 4), the Conferenawdiuseful lessons from the failure of
attempts to export a specific model into societi®se cultural and social values, history,
institutions and degree of material wealth diffiemh those of the “exporting” society. While
this note of caution obviously applies to northtsoexports, it also applies to north/north and

® SeeSocial security. A new consensGeneva, ILO, 2002.
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south/south exports. In particular, social secuntyst not be a way of imposing social
choices which are a matter for national sovereigmg individual freedom. If, for instance,
equality between men and women is a principle wivadidity has been recognised by all the
ILO’'s member countries, thiequality is not to be seen as aentity of conditions. This
means, for instance, that social security systemnst mespect the rights of women who have
devoted all or part of their lives to work in thenfily rather than in the commercial sector
(88 8, 9 and 10). Diversity also has to be takém atcount when defining priority risks and
needs. Old-age pensions are a key issue in ageaieties (8 11) but are fairly irrelevant in
countries where life expectancy remains very lospeeially those having to cope with major
pandemics (AIDS: § 12, as well as malaria) withdwaving a satisfactory system of
prevention and care or access to appropriate dilgsce the importance of the principle,
already discussed above, of representation of dpelptions concerned since it is only they
who can assess what their most pressing need§ af).(

Neither the Resolution nor the Conclusions adoptedhe International Labour Conference
comment on the normative dimension of the extensfaocial security. They call on the ILO
to run a promotion campaign (8 17), to organisdneal cooperation (8 19) in the social
security field and to research ways and meansluéaing its extension (8 18). The aim is to
encourage member countries to draw up a “natiotrategly for working towards social
security for all” (8 16). The work of our group wpart of this remit. Following on from the
intellectual approach taken by the Conference,nee to design a legal mechanism likely to
encourage member countries to draw up a natiorw@lssecurity strategy. This strategy not
only has to be rooted in the guiding principlessofcial security as set out in existing
standards, but also has to start from each cownpa&iticular situation. It is for this reason
that our group is recommending that the Internalidvabour Conference adopt a framework
agreement on social security, under which natiagatements could then be negotiated with
the member countries.

-1l -
The outlines of a framework agreement
on national social security strategies

1. Why a framework agreement?

According to the Conclusions adopted in 2001 byltiternational Labour Conference “ILO
activities in social security should be anchoredhim Declaration of Philadelphia, the decent
work concept and relevant ILO social security stadd” (8 17). This wording suggests two
main guidelines. First, that the ILO does not idtet® overhaul existing international
standards in the social security field and, secahdt these existing standards should be
reviewed in the light of the decent work concept.

1.1. Standards-related activities on social segunitust therefore take the relevant standards
as a starting poinfor extending social security to the numerous peafpans who do not at

present benefit from it. This is particularly troeConvention No 102 which has to remain the
basic convention in this area. This convention widedly reflects in many respects the
socio-economic situation prevailing in 1952 in thdustrial countries. Account therefore has
to be taken of the fact that some of its provisiggiate to an industrial model which no longer
corresponds to that of the “developed” or the “depmg” countries. In the former, the
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“Fordist” model based on a male breadwinner in-fiale employment, has given way to a

situation that is much less standard, marked liygisnemployment and precarious and badly
paid jobs, the massive influx of women into theolab market and diverse and unstable
family situations. In the “developing” countriediet wage earner model has undoubtedly
gained ground, but has not spread to the extehiths expected; the informal economy has
in particular boomed in some of these countriegqractice, an economy of poverty is the lot
of a substantial proportion, even a majority, & gopulation, an economy which eludes the
conventional legal classifications of the workingond. Despite its undoubted merits,

Convention No 102 does not take account of thigasiin, common in many southern

countries, which explains (among other factors) Mdrge States, such as India, have not
ratified it. This does not mean, however, thahidd be called into question; while some of
the technical provisions of Convention No 102 acelanger in keeping with the problems

currently raised by social security, the legal gipfes that it sets out have lost none of their
value, and the flexibility clauses that it contaieave considerable room for manoeuvre in its
implementation. The problem is not, therefore, ohdismantling this existing standard, but

rather of considering it to be a foundation on \Whitational social security strategies in

keeping with present times can be built.

1.2. Standards-related activities must then takehgobjective of decent work for aBy
referring to the concept of decent waker the Declaration of Philadelphia, bo¢forethe
social security standards, the International Lab@anference is clearly calling for an
interpretation of these standards in the lighthi$é toncept which encapsulates and updates
the spirit of Philadelphia. As we know, the decemrk concept is not an operative legal
concept but rather a guide that the ILO has usecesl999 to shape its action: “the primary
goal of the ILO today is to promote opportunities women and men to obtain decent and
productive work, in conditions of freedom, equiS&curity and human dignity” (sézecent
work, Report of the Director General to the"8Bession of the International Labour
Conference, Geneva, 1999, p. 3). The referencederd work makes it necessary to review
the ILO’s founding principles, adopt a compreheaswew of work, and take account of
differing situations and socio-economic models tigtwout the world. Hence the need for
“exploring new methods of standard settingp(cit, p. 17) able to supplement the system of
declarations, conventions and recommendations.€Tisea particularly pressing need for new
normative methods for the extension of social mtid@ and social security which is one of
the four priority programmes contained within tlanfiework of the decent work objective
(alongside the implementation of the 1998 Declara@ind the application of international
labour standards, the promotion of the volume anmglity of employment and the
strengthening of social dialoguep. cit, pp. 13 ff.). Protecting men and women agairigtsli
risks is undoubtedly the field in which the divéysof societies, cultural models and degrees
of material wealth has the most intense impadt #lso the expression of a need — the need
for all men and women to have the minimum matewviahlth that they need to live and act —
whose universal nature is not disputed by anyone.

1.3. This provides an outline for a new methodafhdards-related activitieqlacing the new
consensus of 2001 on social security on a legaingoThis method has to satisfy at least the
following four conditions:

- it must not duplicate or water down the relevaxisting standards, but pave the way
for an extension of their scope of application;

- it must embody the guiding principles of sociatgrity as set out in these standards
and in the Declaration of Philadelphia;
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- it must take account of the actual situationsthed populations concerned by the
extension;

- it must have real legal force and thus put a stoany weakening of social standards
in comparison with economic standards.

Within this framework, our group took up the proglofrom one its members (Professor
Goldin of the University of Buenos Aires) to designcontractual mechanism providing a
legal base for the formulation of national stragsgio extend social security. This contract
would include a non-negotiable part involving ade@pe of the guiding principles of social
security as set out in existing international stadd, and a negotiated part laying down the
method by which the national social security pkutoi be drawn up and the resources that the
ILO and any other contributors would mobilise tolphewith the formulation and
implementation of this plan. Unlike the ratificatimf an ILO convention, such a contract
would oblige the State not to obtain a certain ltdsut to use all the necessary means in order
to draw up and implement a social security extangitan in keeping with the country’s
situation and the objectives that it has itself setthis area. In a reciprocal way, the
counterpart to this undertaking would be techngal financial assistance in achieving these
objectives.

Combining the heteronomy of the principles recogtidy international society and the
autonomy of States as to their implementation, éhegntracts would take the form of
national agreementso extend social security concluded between the Hr@ the State
concerned, with which other international organset able, through their own competences,
to help with this extension could possibly be asded. These agreements would be
negotiated with States in accordance withframework agreementidopted by the
International Labour Conference; other partnersiccmevertheless be involved in their
implementation through the national agreementss Tmportunity to extend the circle of
parties to national agreements is in keeping wighlhternational Labour Conference’s call in
2001 for other international organisations, inchgdithe IMF and the World Bank, to
cooperate with the ILO in its action to extend abgrotection (see the above-mentioned
Conclusions concerning social security, 8§ 21). Hificiency of this mechanism would
clearly depend on the extent of the resources iselito encourage States to commit to it; on
their own, the ILO’s resources might well not beegh for this purpose. This extension of
the circle of parties would also have the meritcohfirming these other organisations’
explicit acceptance of the guiding principles afiabsecurity.

2. Acceptance of the guiding principles of sociacsirity

In accordance with the above-mentioned Conclusidnise International Labour Conference,
the framework agreement on social security shoddd anchored in the Declaration of
Philadelphia, the decent work concept and releVla®t social security standards” (8§ 17).
Anchoring the framework agreement in this way make®scessary to include a fixed part
recapitulating the guiding principles of social waty. According to the Conclusions of the
Conference “all systems should conform to certaasid principles” (8 4). Some of these
principles, such as equality of treatment, haveaaly been formulated as such in existing
standards, while others, without having been a#fuinas such, are clearly evident from these
standards or the decent work concept. This isdfugnity, solidarity and participation. The
drafting of a framework agreement by the InterrmaloLabour Conference would therefore
offer an opportunity for a valuable recapitulatminthese principles, of which the list that we
have drawn up is no more than an initial outlinkisTlist should in any case include four
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principles whose meaning and legal scope as regardal security law need to be briefly
reviewed: dignity, solidarity, equality and pargation.
2.1. The principle of dignity

The dignity of the human being was not mentionethafirst declarations of rights adopted
by the United States and France at the end of 8lecéntury. The “human being” of these
initial declarations of rights was a pure being reason whose physical existence was
envisaged only from the point of view of criminall. History has shown that the civil and
political rights enshrined in these initial decliwas lacked meaning and were threatened
with extinction in places where whole masses ofmanity lived in poverty and fear. If people
are to be concerned with defending democracy oritie of ownership, they first need a
minimum of physical and economic security and catwegprey to aggression, hunger, cold or
disease. One of the lessons of the 1930s was #isd omemployment and poverty pave the
way for dictatorships and that there can be nodfseewhere there is physical and economic
insecurity; hence the affirmation of social rightger the War.

The notion of dignity appeared after the War irinational law in support of this affirmation
of economic and social rights, called second-gdimerenhuman rights. The Declaration of
Philadelphia is the first to use it. Referring tee ttragic events of the Second World War
which had just shown that lasting peace can bélkstiad only if it is based on social justice,
it affirms that “all human beings, irrespectiverate, creed or sex, have the right to pursue
both their material well-being and their spiritwvelopment in conditions of freedom and
dignity, of economic security and equal opportuh{®Ii(a)). The attainment of this right has
to constitute “the central aim of national and intgional policy” (8 ll(b)). The same link
between dignity and social rights is to be founthie Universal Declaration of Human Rights
which, after referring to it in general terms is introductiod, mentions human dignity on
two occasions: in support of the right to sociatusey (Article 22) and the right to work
(Article 23). In recent times, human dignity haeibeaised to the rank of a principle, initially
in the legislation on bio-ethics and then in thedpean Charter of Fundamental Rights,
where it takes first place, above freedom, equalitgt solidarity, as a foundation for the rights
of integrity of the person (deriving in particulkom the prohibition of the death penalty,
non-consensual medical experimentation or treatsnémture, cloning, forced labour, slavery
and trafficking in human beings).

There is nothing surprising in the fact that digntas first invoked as a foundation for the
rights to work and social protection, and thentfa rights to physical and mental integrity. It
Is recognised in both cases that the value of hitypnanat issue in the material existence of
every human being and that nothing should prejutiievalue, not even the person in whom
it is invested. Used in this sense by the first anists of the western Renaissahdehas
retained this meaning in its modern usage. Theitgigri man means that all human beings
embody the principle of humanity and must therefrdreated, alive and even after death, as

" First recital: “Whereas recognition of the inhdrelignity and of the equal and inalienable rightsat
members of the human family is the foundation ekétom, justice and peace in the world”. Article“All
human beings are born free and equal in dignityrayids”.
8 In the vocabulary of the western Middle Ages, Digmepresented a corporation by succession, nepace
but in time. Embodying an imaginary oneness betwwedecessors and potential successors, all priesant
part of the holder of the moment, Dignity, by défan, never dies. Used first for the royal functiaghe concept
started to be “democratised” by the first humanidtthe Renaissance for whom every man, as a moeiab,
embodied the immortal dignity dfumanitas See E. Kantorowic,es deux corps du Rap. cit., p. 278 ff. Pico
de la Mirandola,Oratio de hominis Dignitat De la dignité de I'Hommebilingual edition by Y. Hersant,
Combas, Ed. de I'éclat, 1993).
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ends in themselves and never as mere means (vatmesult that terms such as “human
resources” and “human capital” should be banneuh fitte legal vocabulary).

If social security has seemed from the outset ta beanifestation of the principle of dignity,
it is because it invests human beings with thetrighead a decent life whatever the physical
and material vicissitudes of that life. In contrastalms, or aid given unilaterally to those in
want, social security includes individuals in a ledlive exchange mechanism, where
receiving is a right whose counterpart is an obtiga to give or make some returt is for
this reason that the common provisions of Converlo 102 guarantee the right to take legal
action to have them respected (Article 70(1))slaliso the reason why the Beveridge report
ruled out any notion of making the recognition otisl rights subject to means testing. A
system of benefits based on means testing dividegety into two types of member —
creditors and debtors — whereas everyone shouddbleeto be both a creditor and a debtor and
to participate fully in the play of exchanges. Agsng every member of society rights based
on what they contribute to this society is fullyecognise their dignity. Denying a human
being the ability to contribute something for h@unterparts is, in contrast, an attack on his
dignity.

Making every person the holder of genuine rightshsrefore a way of recognising their
capacities and of helping to maintain and increase thesaates. In its legal sense, capacity
means the ability of individuals and organisatiomenter into contracts and, more broadly, to
manage their affairs themselves. In this sensal legpacity enables access to the play of
exchanges in a market economy. In liberal legahking, capacity tends to appear only
negatively, i.e. through its absence: very yourgrywld or very sick people may lose the
capacity to enter into binding contracts. They ereoractice deemed to be incapable of
rationally evaluating their personal interest. &bsecurity makes it possible to move away
from this negative approach to a positive and dyoapproach more in keeping with the
principle of dignity: rather than endorsing incaipadt tends to preserve people’s capacity by
providing them with resources to cope with thegiskincapacity. In this way it is a powerful
factor of economic dynamism and a key componentaof economy of sustainable
development, as outlined in the work of Amartya 8eparticular.

Anchoring the extension of social security in tmm@ple of dignity should therefore provide
it with new extensions by broadening it, over amdwee the risks covered by Convention
No 102, to support for people’s capacities in aetbe and changing world. Many different
examples can be given of these possible extensimesis funeral costs, which weigh heavily
on the budgets of people in very poor countrieshsas Mali where the old-age risk is
unfortunately of little relevance. Another exampbs mentioned in the Declaration of
Philadelphia and by the International Labour Cosrfiee in its 2001 Conclusions on social
security (8 7), is the right of access to educatiod lifelong learning systems. The “social
drawing rights”, whose purpose is not to enableppeto cope with the occurrence of a risk
but to support the concrete exercise of a freedamm,another more general exaniplehe

reference to dignity therefore means that sociguisy is situated in the more general
framework of gpolicy on capacitiesvhich, in contrast to policies on employability,edonot

envisage the human being as a resource to be ddaptbe needs of enterprises (from this

° See A .Supiot (edAu-delade I'emploi, Transformation du travail et devenin droit de travail en Europe
(Report for the European Commission), Paris, Flamonarl999 p. 90 ff. Published in English as “Beyond
Employment: Changes in Work and the Future of Lahawr in Europe”, OUP, 2001.
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point of view, the concept of employability is naally compatible with the principle of
dignity) but rather as the ultimate goal and litedal of any enterprise.

The principle of dignity thus makes it necessarylace the economy at the service of man,
which has very concrete normative consequences tttetDeclaration of Philadelphia
expresses in terms that are clear enough merdig t@peated rather than paraphrased here.
After proclaiming the right of all human beings“fursue both their material well-being and
their spiritual development in conditions of freed@nd dignity, of economic security and
equal opportunity”, it affirms that “all nationahd international policies and measures, in
particular those of an economic and financial cttara should be judged in this light and
accepted only in so far as they may be held to pterand not to hinder the achievement of
this fundamental objective” (8 11(c)) and gives timernational Labour Organisation the task
of “examining and considering all international romic and financial policies and measures
in the light of this fundamental objective” (8§ I)jd We cannot fail to be struck by the total
reversal of this attitude underway at present endtea of trade liberalisation, and the way in
which some recent international standards envisage as a means serving economic
purposes. This is true for instance of the prowsiof the Treaty on European Union, taken
up in the draft Constitutional Treaty, under whimhe of the Union’s goals is to adapt the
labour force to market needs (Article 111-203). Th® itself has not always evaded this trend
in the recent past. Taken literally, Article 5 tf 1998 Declaration, according to which “the
comparative advantage of any country should in &y Wwe called into question by this
Declaration and its follow-up”, does not seem cotilga with the guidelines of the
Declaration of Philadelphia discussed ad8v&he negotiation of national social security
plans on the basis of the framework agreement gexpbere could provide an opportunity to
implement these guidelines. First, by evaluatirg ithpact of economic and financial action
programmes (structural adjustment plans in padigclwut poverty alleviation plans as well)
on people’s economic security and capacity. Secdoyd,providing a legal framework
promoting cooperation between the ILO and the maBonal economic and financial
organisations, and by placing this cooperation unide aegis of the guiding principles of
social security.

2.2. The principle of solidarity

Like dignity, solidarity has long remained a phdpkical and political notion and it is only
recently that it has been raised to the rank @gallprinciple. The principle of solidarity was
first affirmed in some national legal orders whitlade it the basis for their social security
systems. Inherited from Roman law, solidarity wasially a legal technique intended to
settle cases of a plurality of creditors (activéidsoity) or debtors (passive solidarity) of a
same obligation. While civil law generally appretierthe relationship of obligation only on
an individual basis, solidarity made it possiblesttvisage it from a collective point of view
(community of creditors and debtors) in the abseasfany collective link and any individual
consent (enabling social solidarity to free it$adim the insurance contract). It is evident how
this concept could flourish in social law. Put fand by sociologists and political theorists at
the end of the T century, solidarity offered a good starting pdint those who wished to
remedy the excesses of individualism without brieatimew life into the parish, religious or
corporative communities of the pre-industrial dfae main merit of solidarity was in practice
to locate the constructs of social law on the lawobligations and thus to preserve the
principles of equality and individual liberty thany direct reference to these “natural

9 This is why this Article 5 has to be interpretedaasimple reminder of the obligation of implemeiutatin
good faith.
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communities” would have endangered. Transplantedsacial law, the notion has developed
and changed to the extent that, in some counitibas become the only general principle to
which social security is referr€d This shift from local solidarities based on mensb@ of
traditional communities towards broad systems 6fladty under the auspices of the State is
a constant in the history of social security systeas diverse as these systems are.

Although it is not explicitly stated, the principlef solidarity is clearly evident from
Convention No 102. In Part Xlll, setting out commprovisions from which the States
ratifying it cannot derogate, this convention sdteat social security must be financed from
“contributions or taxation (...) in a manner whichoals hardship to persons of small means
and takes into account the economic situation efMember and of the classes of persons
protected” (Article 71(1)). This provision expressthe essence of solidarity, which is to
establish, within a human community, a common pub iwhich everyone has to pay
according to their means and on which they may daaeording to their needs, within the
limits laid down by the system’s administration.eTbbligation that it places on everyone to
contribute to the protection of all is undoubtediye of the duties of man, implicitly or
explicitly recognised by the declarations on fundatal rights. This mutualisation replaces a
calculation of individual utility with a calculatioof collective utility. From the economic
point of view, it is an arrangement under whichnitsmbers’ interests take priority over those
of third parties and the collective interest takemrity over the individual interest. This
mutualisation means that the services to whicleldtes are not subject to free competition
and that individual liberty is limited. It is fohis reason, in a legal universe governed by free
trade, that it can be recognised and developed only specific legal basis. Because it
provides such a basis, solidarity has graduallymed the value of a legal principle in the
international arena. In substance, this is thellggaslation of the very simple idea that any
human society needs cooperation as well as congpetind that a world that claimed to
disregard one or other of these values would bengdao failure.

The collision of social law and competition law ed1993 to the affirmation of the principle
of solidarity in the European legal order, a matieait is worth examining in detail here as it is
the only transnational normative area in which #enapt has been made to combine the
principles of international trade with those of isbprotection. This collision took place when
free competition was invoked by insured persorsvtaid paying compulsory contributions to
specific social protection schemes, or by employ@svoid the normative force of collective
agreements. The argument was that such schemesgreenazents were prohibited
understandings contrary to the principle of freepetition. This led the Court of Justice to
judge the solidarity in play in social security angsations to be a lawful exception, to be
restrictively interpreted, to the principles of dre&eompetition Poucet and Pistre,1993
Coreva,1995 Garcia, 1996). According to this case-law, solidarity scleerare intended “to
provide cover for all the persons to whom they g@gainst the risks of (...) regardless of
their financial status or their state of healthtted time of affiliation” Poucet and Pistre,
1993. Similarly, the Court of Justice has deemed ctillecagreements to be a restriction of
competition between the signatory enterprises amusiders that they are not prohibited
economic understandings in so far as they purssecel policy objective Albany, 1999).
The same reasoning has been applied to the moerspaflipublic service enterprises. Such
monopolies are tolerated in so far as they are ssacg to “offset less profitable sectors
against the profitable sectors and hence justifgestriction of competition from individual
undertakings where the economically profitable @ecare concernedCprbeau,1993).

1 See the first article of the French social seguritde: “The organisation of social security shalffbunded on
the principle of national solidarity” (Social SeityrCode, Article L 111(1)).
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The principle of solidarity therefore takes varidosms depending on the issues to which it is
applied. In the social security field, it alwaysvatves compulsory affiliation (i.e. an
obligation on people to pay, through contributi@nstaxation, towards the financing of the
system of which they are beneficiaries), but itacfical forms vary depending on the
contingencies with which solidarity makes it possito cope. In the area of health, solidarity
takes the concrete form of compulsory contributipnsportional to income and identical
benefits for all beneficiariefpucet and Pistrel 993). In the case of old age, it is reflected by
the fact that the contributions paid by workergmployment serve to finance the pensions of
retired workers and by the existence of pensiohtsignot proportional to the contributions
paid Poucet and Pistre1993). In the relations between social securityeswds, solidarity
lies in the participation of schemes that are irpkis in financing schemes facing structural
difficulties (Poucet and Pistre,1993). Here is not the place to discuss the teahnic
inadequacies of the definition of solidarity adaptey the Court of Justice. It is enough to
note that a twofold movement to reaffirm and raimtet the principle of solidarity is already
underway in Europe and that this movement has et from the opening up of borders
to free competition.

The first international declaration expressly tesleime the principle of solidarity is the
African Charter on Human and Peoples’ Rights oflade 198%. As its name implies, this
Charter, while taking up the individual rights seit in the western declarations, includes
them in a conception of man which is not that oihnnag an island, but of man as a being
joined to his counterparts. Whereas the principlsotidarity takes the (implicit) form in the
Universal Declaration of 1948 only of individualghts (right to social security, to an
adequate standard of living, to security againstribk of loss of means of subsistence, see
Articles 22 and 15), in the African Charter it idaty (Article 29(4): “the individual shall
have the duty to preserve and strengthen social ratignal solidarity”). In one case,
therefore, solidarity is expressed as an individgughim on society and in the other as a debt.
In both cases credit and debt are in practice tinkehe counterpart to theghts to ...
affirmed in the north has everywhere been a dutyotaribute towards solidarity by paying
compulsory contributions (social security contribos and taxation}. These compulsory
levies, representing, as we know, a very heavy éurith the social model of the “old
Europe”, are the structural equivalent of the dotysolidarity on any African with means.
However, while this traditional solidarity takesetform of personal links, the price of this
“modern” solidarity is paid to anonymous organisasi which may be the State in the case of
public services or social security schemes.

Twenty years after the African Charter, the Europ€aarter of Fundamental Human Rights,
which was adopted in Nice in 2000 and was incorgar& the text of the EU Constitutional
Treaty (currently being ratified), enshrined thénpiple of solidarity in its turn, albeit with

certain new extensions. In this Charter (ChapteArficle 27 et seq.), solidarity covers not
just the social rights already referred to in thaivwdrsal Declaration, but also new
fundamental rights (workers’ right to informatiothe right of collective bargaining and
action, the right of access to placement serviees) certain principles which the public

12 See the text reproduced in P. Arddres textes sur les droits de I'Homniaris, PUF, ¥ ed., 1993, p. 92;
brief presentation in F. SudrByoit international et européen des droits de ttirae,Paris, PUF, 8 ed., 2001,
No. 76 ff.
13 This duty is explicitly set out in the American Daation of the Rights and Duties of Man (1948)den
which “it is the duty of every person to cooperatith the state and the community with respect toiao
security and welfare in accordance with his abidihd with existing circumstances” (Article 35), diitdis the
duty of every person to pay the taxes establislyddv for the support of public services” (Artic36).
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authorities and enterprises have to respect (rdedion of family life and professional life,
environmental protection, consumer protection).hWfitis definition, solidarity could help to
contain the effects of social disintegration ass@cl with globalisation, in two ways. First, it
recognises the right of those whose living and waykconditions are affected by
international trade liberalisation to organise teelves, to take action and to negotiate at an
international level. Here, solidarity is no longewisaged only as a way of protecting people
against life’s risks, but as also giving them piadtways of exercising certain freedoms, like
many traditional forms of solidarity practised adésthe west, such as the tontine in Africa,
which thus appears surprisingly modern. Secontlg,definition of the principle of solidarity
allows steps to be taken to combat the avoidans®afl charges and responsibilities made
possible by the closely interwoven organisatiohef economy today. All those who benefit
from an economic operation should be held jointable for any resulting damage to the
environment, workers and consumers, regardledsedegal form of the enterpriée

This brings us back to the first meaning of soligarthe civil law meaning, which has long
been eclipsed in the social field by techniquegakom insurance. It is strangely similar to
the “traditional” forms of solidarity still founduiside the west, which involve the personal
responsibility of those linked by that solidarityhinking through the notion of social
responsibility in enterprises operating on an maéional level would mean that this type of
solidarity would have to exist between the vari@mities in a transnational industry or
network. On that basis entities which are “ableexercise a significant influence over the
activities of others®® could then be prosecuted for liability in the coigs where they are
established, and could be forced to answer fortiesitbelonging to the same industry or
network which fail to observe these principles it “host countries”. This requirement
would encourage good sub-contracting practice asebdrage bad. Prosecutions for liability
could be conducted by the industry’s or networkéslé unions working together.

If the principle of solidarity is to be included aframework agreement on social security,
account would have to be taken of these recentla@vents in the concept. First of all, a
fairly broad conception should be used in ordeertoompass both the anonymous solidarity
mechanisms of the welfare state and forms of salyddased on personal or local links,
which used to be regarded as peculiar to traditisneieties, but which are re-emerging as
ultra-modern features with the globalisation ofl&aThis broad conception naturally includes
the public services which a State may decide toimghe context of national solidarity, in
order to ensure equal access to certain basiccesrsiuch as preventive medicine and health
care or vocational training. But it is also a wayavoid the opposition between forms of
solidarity found in labour law (collective orgarnieam, bargaining and action) and those
expressed through the social security systems @huianefit associations, occupational
schemes, tax-funded public schemes) or in locah$oof solidarity. Instead, it establishes
links between them so that the systems of protecie universal and coherent. This broad
definition is consistent with the wishes of theelmational Labour Conference, which
observes in its new consensus on social secuaty‘there is no single right model of social
security. It grows and evolves over time” (8 4).

Secondly, the framework agreement should remindeStahat they must continue to
guarantee the implementation of the principle didseoity, though this does not necessarily

4 This was the solution used in the EC Council Dikectdf 25 July 1985 concerning liability for defeeti
products. It was also used very effectively by tHA following theExxon Valde®il spill; American law now
allows all those involved in transport operationbether near or far, to be prosecuted for liahility
15 Wording taken from th® ECD Guidelines for Multinational Enterprisé$976, revised in 2000).
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mean that they should be in charge of it. Providing guarantee is essential for the financial
viability of the protection systems in the longnterand it is also justified by the fact that all
institutions founded on the principle of solidaripjace the collective interest above the
individual interest, and the interest of membershaf group above those outside the group.
Only the State can ensure that these institutioor& ww the common interest and do not pose
an excessive threat to individual freedom. Only $ittete can also organise solidarity between
the various occupational, mutual or community sabeihat exist within the country. If such
schemes are not brought within a coherent natidreahework, they can promote the
fragmentation of society into inward-looking groupsich exclude anyone who does not
belong. Providing this guarantee means that thie &ts to respect the independence of these
schemes and apply the principle of participatiartii@ persons protected, which is essential if
the schemes are to be legitimate and effectivelisksv, § 2.4).

In its 2001 Conclusions concerning social secy8ty), the International Labour Conference
referred to this pivotal role of the State, whiclaswalready evident from the common
provisions of Convention No 102. According to Algic71l of that convention, which
implicitly suggests the principle of solidarity ése@bove), the State must “accept general
responsibility for the due provision of the ber&fiand must take all measures required for
this purpose. This responsibility relates primatibythe financial equilibrium of the social
protection systems, and the convention requirete$St “ensure [...] that the necessary
actuarial studies and calculations concerning trerequilibrium are made periodically and,
in any event, prior to any change in benefits,rite of insurance contributions or the taxes
allocated to covering the contingencies in questidime need for “good governance” and
more generally for what Convention No 102 calls ‘fw@per administration” (Article 72(2))
of the institutions in charge of social securityhigs an essential component in the application
of the principle of solidarity. The State’s genemséponsibility in this field should therefore
be referred to in any framework agreement linking ithe ILO.

2.3. The principle of equality

In the legal sense the principle of equality refeoth to equality before the law, which should
apply to everyone equally and should offer the seagtes to those in similar conditions, and
to equality within the law, which in some caseshibds the legislature itself from taking
account of certain actual or supposed differences ss race, gender, religion, nationality,
trade union membership, etc.

In the social security field, it has not been polesto keep to the purely formal and abstract
concept of equality that applies with civil and ipoél rights. Thus the Declaration of
Philadelphia mentionequal opportunityin the pursuit of material well-being and spiritua
development (8 ll(a), referred to earlier). Equaportunity is not just a right, it is also a goal,
a “fundamental objective” which the Declarationigss to the ILO, its member countries and
all international economic and financial policiempted (see § ll(b), (c), (d)). In other words,
it is not enough to affirm equality of opportunfty it to exist, since it generates what lawyers
refer to as a general ‘obligation of means’, ineottvords an obligation to work towards its
achievement.

The common provisions of Convention No 102 settbatprinciple ofequal treatmentor
non-national residents (Article 68). Like equal ogpnity, if equal treatment for non-
nationals is to be applied in the social seculigydfappropriate institutional mechanisms are
needed, more specifically instruments for coordimtathe national social security systems.
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This is why it was dealt with in an ad hoc conventiNo 118 [1962], which is one of the rare
ILO conventions to make the binding force of sonfiét® provisions subject to reciprocity
between States (see, on this reciprocal effeciclast 3, 5, 6 and 7; refugees and stateless
persons are exempted under Article 10). Equalnreat for nationals and non-nationals thus
involves the establishment of a certain degree abdarity between the national social
security systems, and this is particularly trueeigional economic areas such as the European
Union or the Organisation for the HarmonisatioBatiness Law in Africa (OHADA).

The principle of equality is also dealt with in threew consensus” concerning social security
that was reached by the International Labour Cemigg in 2001. In its Conclusions, the
Conference looks at equality between men and womvaith Convention No 102 does not
mention. According to these Conclusions, socialggcshould promote and be founded on
the principle of gender equality. This implies “motly equal treatment for men and women in
the same or similar situations, but ateeasures to ensure equitable outcomes for wbmen
(8 8). In particular, account should be taken effdrct that “society derives great benefit from
the unpaid care which women [...] provide to childrparents and infirm family members”.
According to the International Labour Conferenceotmen should not be systematically
disadvantaged later in life because they madecidribution during their working years”
(8 8). In other words, although the Conference piscthat the gradual disappearance of the
male breadwinner model has implications for labstandards, it nevertheless calls for
provisions “to protect women whose life course axgectations have been based on the
patterns of the past” (sic) (8 9). The attentiovegi to the diversity of lifestyles and gender
relations in the world thus still precludes a pyridrmal and abstract concept of equality,
since such an abstract concept cannot take acobdiné different lives that women actually
lead. Applying it to social security would make sbsecurity an instrument for imposing one
family model rather than another and would disoneé against men or women who,
whether intentionally or not, did not fit in withis model.

In social security, the principle of equality medhat the same rights must be given to those
who, regardless of gender or nationality, havesdm@e burdens and are exposed to the same
risks, but it also means that those who do not llagesame resources must not be subject to
the same obligations. This is the only interpretattonsistent with the aim of decent work, in
that it requires account to be taken not just ofknearried out in the commercial sphere, but
also of any work of benefit to the community, irdig work within the family. Basing
individuals’ rights and obligations on their resoes and objective burdens rather than on
their gender means accepting, for example, thatidsosecurity benefits for childcare
purposes should be made available to the careg{@et0). This interpretation of equality is
also the only one that is consistent with the ppiecof solidarity. One of the effects of the
principle of solidarity is that it ensures that @sg to certain fundamental benefits is not
subject solely to the discrimination legitimised bgmpetition law: discrimination on the
basis of money.

2.4. The principle of participation of those prdtst

The principle of participation of those protectddnss first of all from the Declaration of
Philadelphia, which calls for “the collaborationwbrkers and employers in the preparation
and application of social and economic measure$li(@). This requirement is also found in
the “new consensus” reached by the Internationdbla Conference in 2001, which states
that “in order to be effective, initiatives to ddfah or extend social security require social
dialogue” (8 16), and which gives the ILO the task helping the social partners “to
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participate in policy development and to serve ctitely on joint or tripartite governing
bodies of social security institutions” (§ 19)idtalso evident from the common provisions of
Convention No 102, which state that where socialisty is not directly managed by the
State, “representatives of the persons protectatl phrticipate in the management, or be
associated therewith in a consultative capacitgeumprescribed conditions; national laws or
regulations may likewise decide as to the parttaypaof representatives of employers and of
the public authorities” (Article 72). A number oseful points can be inferred from these
various provisions.

As regards the material scope of the principleastipipation, the provisions distinguish two
different levels on which it operates: in the fotiroa and development of social policy, and
in the management of the social security instingioNVhen it comes to developing, analysing
or reforming social security the principle of peipation has general scope, whereas its
application to management depends on whether thituitions providing solidarity are
public, private or joint.

As regards the personal scope of the principle v€otion No 102 distinguishes between the
participation of the persons protected, which isnpolsory, and the participation of

employers, which is optional. The concept of “pergwotected” used by this Convention
should be understood to include anyone encompdmsséuk links of solidarity that make up

the fabric of the social security system, in otherds anyone contributing to it and able to
benefit from it directly (beneficiaries) or inditc (their employers). This is a crucial point,

since it draws a clear distinction in the applicatof the principle of participation between

organisations based on affiliation, which can clainat their members are entitled to
participate and which are thus able to represeemtin exercising that entittlement, and
charitable NGOs, which are not qualified to be espntative in this way. The right to

participation of the persons protected is a vitmhponent in the development of collective
capacity, particularly for workers in the informedonomy.

Lastly, when it comes to its application, the piphe of participation implies that the
representatives of the persons protected mustdselglinvolved in defining national social
security plans. The conclusions of the Internatidmdour Conference clearly state that these
representatives must be given help to carry oatrédmit. The public authorities need to adopt
an active approach here, ensuring that the reptiaseass receive the training and information
they need to play an effective and useful part @finthg social security policy and in
managing the institutions concerned. The arrang&srfen providing this help, in which the
ILO must also play its part, should be providedifothe framework agreement and defined in
more detail in the agreements with the States.

In the field of social security, therefore, demagraan operate in three different ways at the
same time: through political representation, foergthing relating to the prerogatives of the
State; through trade union representation, foryghierg relating to social protection for those
in employment; and through representation of a alubenefit type for community-based
systems of solidarity. The principle of participation concerns the laso of these.
Experience in the industrialised countries shovas tihhese two forms of representation are not
conflicting but complementary. The friendly soastithat were formed at the start of the first
industrial revolution acted as a crucible for tlewelopment of the trade union movement, and
the trade unions have, in return, been able to @lanajor role in establishing modern systems

% The EU’s Constitutional Treaty (currently beingifiat) clearly distinguishes between these threenfoof
democracy: see Articles 1-46, 1-47 et |-48.
17



of solidarity such as mutual benefit associationgmt social insurance schemes, which do
not depend on either the market or the State. Tirciple of participation thus extends
freedom of association as described in generalstémrthe 1998 Declaration on Fundamental
Principles and Rights at Work (Article 2(a)). Freedof association may be exercised just as
well in the context of labour relations (freedonmbtong to a trade union) as in that of social
security (freedom to belong to a mutual benefitbamsgion). Giving the representatives of
such associations the right to participate in sigagiocial policy not only gives this freedom
practical meaning, it is also a way to integrate #ssociations in a coherent national
framework and prevent them from becoming too seotamd. In other words, it is a way of
reconciling freedom of association with the priteipf solidarity.

The various guiding principles of social securitse @hus closely linked and must be
interpreted in the light of each other. By provglan essential legal basis for extending social
security in a global legal order dominated by fteepetition and individual ownership, they
force us to view the universe not just as an areaompetition, but also as an area of
cooperation. Including them in the framework agreetrwould provide a common platform
which the national agreements would then use asss lior defining national strategies for
extending social security .

3. Defining a national strategy for extending sotisecurity

In the light of the principles | have just set aatparticular the principle of participation, the
purpose of the national agreements concluded obabis of the framework agreement would
not be to determine the content of the nationahgléor extending social security, but to
define the method to be used to develop these pla@ach country, as well as the resources
to be allocated for their development and implemion. The framework agreement should
therefore include a list of clauses on these meilaodl resources; the content of the clauses
would then be negotiated as part of the nationereston agreements.

3.1. Methods

Experience of development policies over the laftly fyears shows that mechanically
projecting concepts and models from northern caeesiwnto countries in the south is at best
doomed to failure, and at worst actually exacesb#te problems that they are supposed to
solve. This risk is particularly great in the fieddl social security, for at least two reasons.
First, there is no system in this field that carpbesented as a perfect model. In every country
where it has developed successfully, social secigitonstantly evolving with society and
has to be perpetually reinvented to cope with chanm demographics, medicine, the
economy and lifestyles. Second, social securityrentban any other technique, is closely
linked to each country’s own culture and will onéke root if it is drawn from that culture.
The problem for countries whose populations faamemic and social insecurity is therefore
not how to “catch up” with other countries that htigpe cited as models, but how to find their
own path, in other words how to use their own velaed knowledge to develop systems of
solidarity that are appropriate and consistent \whth priorities they have set for themselves.
This should be the guiding principle for the whofethe section of the framework agreement
on methods, which needs to consider at least &aureis: mobilising local knowledge, how to
implement the principle of participation, fixing iprities and the development of ad hoc
indicators that can measure progress in achietioggt priorities.

18



3.1.1. Mobilising local knowledgds absolutely essential if policies to extend absecurity,
which need to be based on a genuine understanditigeosocieties concerned, are to be
successful. Gaining such an understanding invdbe¢is the knowledge which societies have
of themselves and bringing out that knowledge. dh wnly come from the countries
themselves, in other words from field research woskvho can tap into local knowledge. All
too often governments rely, for development purppsa experts who know nothing of local
situations and who merely recommend ideas fronwdlsee that are then doomed to failure.

Poor countries desperately need ways to build @ thwn expertise, in other words to
develop ‘knowledge mechanisms’ to have a propeetstdnding of the actual situation of the
populations concerned. If it is to be relevant, ptan for extending social security has to be
based on knowledge of the problems these poputafiace, how they deal with them, the
forms of solidarity they use and how the existigial security systems operate. In many
countries undergoing structural adjustment, theas@ecurity systems have been weakened,
and with them the research capacity. Low levelpudilic funding and the complete absence
of funding for universities mean that researcheesfarced to retrain, move abroad or to put
up with problems imposed from outside. Because tfeae not been able, or known how, to
mobilise the intellectual capacity of their elitegse countries find themselves in a vicious
circle where dependence on foreign expertise amtyeases their inability to draw on their
own culture in order to escape from economic amiasosecurity.

The ILO itself, in order to carry out its remit @@operation with the international economic
and financial institutions, needs to be able ty @ a network of research centres that are
genuinely knowledgeable about what is happeningtien ground, which it would help
financially and whose intellectual independence lvdee guaranteed through accreditation
arrangements to be specified in the framework agee¢ The accreditation or creation of
these research centres on labour and social pmtecbuld then be decided at national or
regional level in the national agreements on extensocial security.

These ‘knowledge mechanisms’ should give priotpriomoting local knowledgeather than

to traditional university research. It is all abtapping into the practical knowledge of people
working on the ground. The work of the researcherg is similar to that of social engineers
in the primary historical sense of the word “engirie in other words minds that can
conceptualise the knowledge at work in local pcagiand do not impose outside ways of
thinking on them.

3.1.2. The rules for applying the principle of paricipation in the development of plans for
extending social security will have to be set guthe national agreements. Participation is
essential if these plans are to be legitimate dfettese, since they need to be the subject of
genuine consensus among all the parties involvéehphementing them. Participation should
extend beyond representatives of the State, tde waions and workers to include solidarity
organisations observing, in the country concertteglguiding principles of social security set
out in the framework agreement.

From this point of view two main categories of dality should be distinguished:

spontaneous community forms and organised soaetys. The first includes all spontaneous
forms of mutual aid, which are usually based onilfatres, religious or ethnic adherence, or
ancestral activities, such as managing common Igimaked work or crisis resolution. These
forms, which are typical of all societies, have wced a higher profile because they are the
only forms of solidarity that exist in some regiasfghe world, and they therefore need to be
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valued as a precious heritage in terms of sociaéicdHowever, they do not, by their very
nature, lend themselves to organised representdtiain can take part in discussions on
extension plans.

The organised society forms differ from the spoatars forms in that they are based on free
membership and confer rights on those who belohgy Bre managed by their members and
are non-profit-making. They have a personal oritweral basis, like tontines, or an
occupational basis, like cooperatives and mutualefie associations. They cover various
fields ranging from health care to micro-insurararg] they offer many advantages: they have
legitimacy, they satisfy new requirements arisiranf social disintegration that the State does
not cover, and they strengthen the individual asitéctive capacities of their members. Their
great plus points are that they are flexible, thegt nothing to manage and they encourage
private initiatives. On the other hand they areitloh by the fact that they are given little
recognition by society or the State, they are meblved in dialogue between the social
partners and they are often at a disadvantagenmmaocial structures. Furthermore, because
they are not organised into networks, there isemmugh communication between them, and
they have a relatively short lifetime, which medhsy have little impact. They are not an
alternative to social security systems as suchirust be seen as complementary to them.

Since these mutual aid organisations observe tidinguprinciples of social security, their
representatives should take part in discussingh#iimnal extension plans, and it should be
one of the aims of those plans to strengthen anth@ie such organisations. The schemes
should be bolstered by legislation and State gueesnand they should be given greater
access to public services. The plans should inclbdeging all these spontaneous
organisations within a national framework, sinagytiwill supplement, rather than replace, the
open and impersonal schemes that could cover stenaority of people.

3.1.3. Fixing priorities for extending social seclty is obviously a sovereign decision for

States to take, and the national agreement cortludin the ILO should be confined to

determining how the representatives of the pergmosected, and where appropriate the
enterprises called on to contribute to funding éRkeension plan, are to be involved in fixing
those priorities.

Allowing the States a free hand in this way shardble them to adopt a broad conception of
social security which is not restricted to the sisksted in Convention No 102, but
encompasses everything that contributes to aclgewi@ aim of economic security set out in
the Declaration of Philadelphia (8 1l-a). This kilogonception is the only way to develop a
genuine policy that promotes people’s individuad @ollective capacity, as discussed earlier
(8 2.1 above). Itis likely to help to extend tHgextives initially set for social security, and in
particular will not be confined to merefyrotecting people against risks (the list of which
should not be closed), but will aldmelp them to exercise certain freedoms, such as the
freedom to work, by ensuring that they have actesssential resources or by allowing them
access to training schemes. As the Declarationhd&drelphia (8 Ill-c) and the 2001 new
consensus (8 7) stress, access to vocationalrgaisivitally important if social security is to
become an instrument of “sustainable development”.

Allowing scope to broaden objectives is essentiala are to improve the lot of workers in
the informal economy, whose situation does nanfivith the concept of work that prevailed
when Convention No 102 was adopted. Improving the@f such workers is a priority for the
decent work agenda, which means that we need né tifi social security in terms of how
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they actually live their lives, as identified inetHield studies referred to in § 3.1.1 and
described by their representatives.

3.1.4. The method for developing indicatorshat can evaluate the real effects of policies for
extending social security is the fourth methodatagelement that must be dealt with in the
national extension agreements. Since these agrégreate an ‘obligation of means’ rather

than to achieve results, it is essential that #méigs involved can evaluate the results of their
efforts and take account of the outcome when degidihether to pursue the same line or to
change direction. An analysis of the indicatorseadly used by some international

organisations (such as the EU in the open methambofdination, the OECD on education

policy and the UN in its Millennium Objectives) sto that they can be conceived in two

very different ways.

The first conception,which is causalist and instrumentahssumes that it is possible to
measure results that are supposed to be the diffsddts of a given decision. This is the
conception behind the benchmarking methods usdslginess management, and the New
Public Management school has been prominent inngafbr it to be transferred to public
policies. However, it cannot be transferred autorady, since the indicators are designed by
businesses to measure performance for competitis@opes. Any measure will be deemed to
be good provided that it increases performancénatsame cost. It is therefore less about
evaluating (in the sense of referring to valueantimeasuring, in this case. If it is easy for a
firm to agree on targets (profit, growth, cost-gf share value, productivity, etc.) and how
they are to be quantified, this is a very difficthiing to do for public policies, whose aims are
many and contradictory. The same problem may batifted and resolved in several
different ways depending on the country, and thé wé interactions that leads from
guantitative performance to the identification afod practice can often not be untangled.
There is then a risk that indicators will be usedliscover ways of improving the score in
terms of statistical benchmarking, rather thanatial performance. Relevant indicators can
perhaps be identified without debate within a fibat the broadest and most detailed possible
political and social debate appears necessary &ifl aossible) in order to reach agreement or
at least a minimum compromise on the values amatlatds underlying public decisions.

When applied to public policies, this instrumerdahception of indicators encourages States
to pursue a policy that improves their score, reigas of the actual situation of the people for
whom the policies are intended. The active employwmmlicy indicators used for the
unemployed are an example here. The stated ailnesktpolicies is to get people onto the
labour market, which is a good idea in itself. Tgreblem is that the performance of the
agencies involved or of the policies is evaluatextoeding to the rate of return to
employment. This encourages States to regard amyoswork as a proper job that counts
towards improving the statistical indicator. What then see is an improvement in statistical
performance that is completely divorced from geauihigh-quality and lasting integration
into employment, which has not actually improvedatitand may even be deteriorating. A
gap gradually opens up between political claimsédaon figures such as the increase in the
employment rate and the reduction in the unemploymate) and the actual situation in
which people find themselves.

The open method of coordination (OMC) used in thEsEemployment policies provides a

number of examples of the hidden normative efféthese sorts of indicators, which serve as
a vehicle for social policies that have not beenselm through proper democratic debate.
These examples deserve closer consideration, maube of any europeocentrism that is no
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longer relevant these days anyway, but becauseasslready been noted, European law is
the only ‘laboratory’ where the problems preseriggromoting common social standards in
a transnational area can be observed full-scale eftpphasis which the OMC indicators place
on improving the rate of return to employment at given moment suggests that the impact
of increasingly insecure employment on the laboarket is regarded as negligible. Based on
the concept of employability rather than individeabacity, these indicators also fail to take
account of the vulnerability of workers who fachigh risk of losing their jobs. They are not
concerned with what becomes of workers who retararmployment, or with the quality of
the jobs they find. They are only concerned witbgde once they have arrived on the labour
market, and they ignore everything else earlier imnthe process that could prevent
unemployment.

However, indicators can be put to good use if they not excluded from democratic debate
because of the supposed neutrality of statistica Ehnique, and if full account is taken of
their normative dimension. This then leads to tlepdon of anethical conceptionof
indicators, which notes their normative dimensiord allows full scope for the idea of
evaluation, in other words it refers all measucethe values that those measures are intended
to help to implement. The objective which the Deatian of Philadelphia sets for States is
not to achieve quantifiable scores, but to implentlea fundamental rights and principles that
it sets out. The purpose of indicators must therlonger be to measure performance using
universal and abstract criteria (such as ratefdfatibn, rate of ratification, employment rate,
rate of trade union membership, etc.), but to eatalthe implementation and learning process
which shapes the results of a public policy desigimeachieve those fundamental rights and
principles. The results cannot then be evaluatedsatation from the progress made in
developing the knowledge and capacity of everyowelved in this implementation process
(individuals, administrations, organisations) to aued to take initiatives.

The implementation of fundamental rights and pptes is always an individual process that
mobilises each country’s resources and own culaumd,that can therefore only be evaluated
by indicators which take full account of that indiwality. The ethical conception of
indicators takes account of the wide range of aggres taken by national institutions and,
even better, uses them as a resource and a basmking progress, for it is highly unlikely
that anything will be achieved unless those invdltake the initiative independently. Setting
this initiative in motion should be the premise &y action which aims to achieve all of its
objectives. Rather than importing ready-made rastiftom outside, countries need to learn
for themselves (through reflexivity) how to develdpdependently towards greater
achievement. The ILO should see itself as one wérs¢ members involved in this learning
process and process of implementing fundamentaidatds. Constructing and using
indicators forms part of this process and shoulddmgned in such a way as to promote it.

It is therefore this ethical conception of indiagatthat should be used to evaluate the actual
effects of national strategies for extending sos&turity. It takes account of the normative
dimension of such indicators and makes their dgweént subject to a discursive process
involving those concerned by the evaluation. Thenwork agreement should therefore not
set out whole lists of indicators that have beevelimedex anteand which are supposed to
be universally valid. Instead, the framework agreemshould make provision for the
extension policies to be evaluated, and should niag&edevelopment and application of the
indicators used for that evaluation subject toghiaciple of participation. The arrangements
for this participation and the procedure for depelg the indicators should be spelled out in
the national extension agreements, taking accofiheo specific situation of the country
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concerned. The development of the indicators watddlf form an integral part of the
implementation of these national agreements. Feamn imarginalising the role of statisticians,
this method would enable them to be fully involvedthe process of self-knowledge
undertaken by each signatory country.

3.2. Resources

One of the innovative aspects of the contractupt@xh described here is that it involves the
States in a genuinely reciprocal exchange instéaakking them to accept new constraints
without anything in return. The credibility of thigoproach therefore depends on the scale of
the resources allocated to the extension plansthieatates would undertake to implement.
The resources fall into two categories, each rgidifferent issues.

The first category, which should definitely be umbéd in the national agreements, concerns
what is usually called technical assistance. Th&Estance should, however, be seen in the
light of what was said earlier about the need thifis® local knowledge and the involvement
of those concerned in defining monitoring methols.other words, technical assistance
should be taken here mainly to mean not the lgggliation of techniques from outside, but
funding for mechanisms to adapt these techniquéisetmeeds identified through mobilising
local knowledge. The agreements should thereforkenpsovision for a partnership in the
creation and operation of the knowledge mechanissfesrred to in 8 3.1.2. and in the
development and implementation of the national pkan extending social security.

The second category of resources relates to theatope of the social security systems.
According to the principle of solidarity, such fung should mainly be provided through
contributions or taxation by those concerned byrtbperation, in other words the persons
protected and their employers. However, accoundséz be taken of the special situation of
workers in the informal economy. Their low pay andecure incomes, together with the
frequent lack of an identifiable employer, makdifficult for them to belong in any lasting
way to financially viable solidarity schemes. Thi®blem, encountered by the first friendly
societies at the onset of industrialisation, caly e resolved by securing their solidarity
schemes with public financial guarantees, provitkad the schemes observe the rules of good
management. However, this solution could prove egadte in certain countries where the
informal economy is rampant, given the poor stdtpublic finances, weak government or
corrupt government agents. Our working group tleeeeénvisaged setting up an international
social fund here, which could provide a second-gjearantee and mobilise help from the
international financial organisations (particulatlye World Bank) and from multinational
firms that are concerned about their social regpdities and interested in seeing countries
expand economically because of the developmenppots that this provides.

It is one of the benefits of the contractual apphogecommended by our working party that it
involves public and private partners who can coatgewith the ILO and the States in a joint
effort to implement the fundamental rights and g@ptes affirmed long ago by the
Declaration of Philadelphia and the Universal Deatian of Human Rights, but which are
still a dead letter for most of the world’s popidat

Alain Supiot

30 January 2005
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Mr Simon Deakin, Professor of Corporate Governabeeted Kingdom (1)
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Mr Orhan Guvenen, Professor of Economics, Turkgy (I

Mr Bob Hepple, Professor of Employment Law, Unikgdgdom (1)
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