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Executive summary

Background

In Viet Nam, the social security system, comprising both contributory and non-contributory
elements, has gradually expanded over the years and made remarkable progress. Two
recentinstruments inform the direction, scope and breadth of the Vietnamese social security
system, and in particular its reform: Party Resolution 28 on Social Insurance Policy Reform
(2018) and the Master Plan on Social Assistance Reform and Development (MPSARD) (2017),
adopted by the Ministry of Labour - Invalids and Social Affairs (MOLISA), that sets out the
Government’s ambitions for expanding the country’s social assistance system as well as the
social pension. Yet major challenges, which affect the legal framework, remain.

The need for alegal framework that addresses current shortcomings

Social security should be embedded in sound national legislation for important reasons,
including effective supervision, the allocation of the required state funding in the case of
non-contributory benefits, certainty and predictability, sustainability, accountability and
protection against arbitrary decision-making. Shortcomings in the current legal regime
include the absence of family benefits in the contributory framework and the limited
range of benefits in the voluntary social insurance scheme. The legal system deals with
contributory and non-contributory frameworks as two stand-alone frameworks; the current
diversity of legal instruments cements the fragmentation. Also, social security risk areas
and benefits are scattered across several pieces of legislation, with unhealthy overlaps
and inconsistencies in the legal requlation. Social assistance in particular lacks a sufficient
rights-based framework of protection, and different legal definitions apply to key concepts,
impacting negatively on the personal sphere of application in particular. Social insurance
laws may not be properly aligned with labour law provisions. There is, therefore, a need for
an appropriate legal framework, possibly in the form of a consolidated law: Key components
of the social security system should be reflected in primary and not secondary legislation
(as is currently the case with social assistance). The primary legal framework or law should
indicate in particular the material and personal scope of coverage; the type and nature, or
range, and duration of benefits; the level or amount of benefits; and qualifying conditions.
Legal mapping is recommended, as well as systematic revision of regulatory instruments.
Compliance challenges experienced in the Vietnamese social security system have to be
addressed.

Towards an integrated social security system

Currently, legal developments tend to deal with the different components of the system
in siloed fashion. Viet Nam Social Security (VSS) is tasked with implementing a wide range
of essentially uncoordinated social security laws, simultaneously reporting to several
Government departments and ministries. Legal reform is undertaken in a fragmented
manner. Also, outside the area of health coverage, the different social security benefits are
administered separately by the corresponding departments within MOLISA. This presents
several challenges to the effective development and implementation of social security laws
and the coherent management of social security in Viet Nam. It might well be best to set
up a coordinating institutional framework to coordinate the social security system. Support
for these approaches is found in Resolution 28 of 2018 and Party Resolutions 15 of 2012, 18
of 2017 and 10 of 2018: In relation to social security policy development, they emphasize
institutional and operational coordination and legal reform along with the need for review

Viet Nam social security legal reform: An integrated framework | 9



10

and revision, with a view to achieving streamlining and uniformity, consistency, coordination
and consolidation. There may also be a need for a dedicated policy framework (which
could be a specific policy instrument) that provides on an ongoing basis a comprehensive
framework and direction, as well as strategic framework, for social security, including social
security legal and institutional reform, in Viet Nam - informed by international guidelines
and best practice experience worldwide.

Good governance

There are several good governance shortcomingsin the legislative and institutional domains.
A perusal of the applicable legal provisions reveals that more can be done to strengthen the
autonomy of the VSS Board. Evident also is the lack of good governance principles at the
level of the Board and VSS itself. A better balance of worker and employer interests in the
Board is required, while membership of the Board could be expanded to accommodate
other affected groups, in particular informal economy workers and pensioners, as well as
experts. The wide discretion to appoint and remove Board members, even those who are not
Government representatives, needs to be addressed. It is also necessary to introduce legal
provisions that provide for easily-accessible, speedy and effective social security dispute
resolution, instead of the current lengthy and cumbersome procedures, into the Vietnamese
social security legal framework to expand the availability of social security-dedicated dispute
resolution to areas currently not covered (such as voluntary social security, social assistance,
employee injury benefits and unemployment insurance benefits), to reconsider referral to
a general court of law for final resolution, and to appropriately sensitize VSS clients and
beneficiaries of other social security arrangements not managed by the VSS.

The importance of multi-tiered approaches

Social security systems should have as their ultimate goal the extension of social security
to everyone. Various countries pursue different ways of achieving such an outcome, usually
reflected in a mix of contributory and non-contributory modalities. The envisaged reform
of the Law on Social Insurance of 2014 provides a unique opportunity to bring about an
appropriately calibrated and aligned muilti-tiered social security benefit system in Viet
Nam - as also foreseen by Resolution 28. Much can be learned from the experience of the
establishment of the social health insurance system in the country. For example, in the area
of pensions, a multi-tiered framework could achieve meaningful coverage extension by:

(i) gradually reducing the eligibility age of the current 80+ year social pension, and
simultaneously adjusting the small size of the benefit (already costed by the ILO); and

(i) adjusting the VSS pension in relation to the effective inclusion of workers in the
informal economy, with a wide range of pension parameters as also foreseen
by Resolution 28 as well as the necessary legal adjustments, with appropriate
arrangements adopted to effectively address gender gaps.

Extending coverage

WhileVietNam has made considerable progressin extending coverage, significant challenges
remain. Legal barriers to coverage include exclusions from the social insurance domain as
a result of non-alignment with the 2019 Labour Code's scope of coverage concerning (i)
domestic workers (unemployment insurance); (ii) gig economy and supply chain workers;
(iii) other workers in multi-party employment relationships; (iv) business household heads,
business managers and managers of cooperatives; (v) employees with multiple employers,
who may be treated inconsistently; and (vi) certain dependants/survivors. Shortcomings in

Viet Nam social security legal reform: An integrated framework



social assistance also require attention, given the narrow range of beneficiaries and strict
conditions for means-testing and targeting. Several operational challenges also impact on
coverage. It is, therefore, recommended that (i) unnecessary restrictions be removed from
the legal framework; (ii) consideration be given to simplify the personal scope of application
provisions; (iii) coverage be extended to the range of other workers, and other categories of
persons in need of social security, indicated above; and (iv) a life cycle approach informs the
extension of social assistance to persons in need of social assistance. A gradual approach to
achieve extended coverage may be called for.

Improving the scope and adequacy of the benefit regime

The benefits currently available are restricted in range and inadequate in level - in both
the contributory and non-contributory domains. As partly foreseen by Resolution 28 and
the MPSARD, parametric and other reforms are needed, and may have to be gradually
implemented. To preserve the value of the transfers, it is necessary to set a proper base
for the value of the various social assistance transfers and to arrange for a realistic and
objective indexing option. Furthermore, there is need to improve the adequacy of benefits
by letting the full salary, instead of the base salary, of the employee concerned serve as the
basis for contribution payments and benefit size.

Implementing social security legal and institutional reform and
system integration

Several implications would follow if integrated and holistic reform of Vietnamese social
security system is not undertaken. These include (i) continuation of large-scale institutional
and legal fragmentation; (ii) the lack of an appropriate legal framework, in conflict with a
human rights-based approach, causing uncertainty; (iii) continued system fragmentation
despite some attempts to develop a multi-tiered approach; (iv) improper design and
regulation and inadequate provisioning, which prejudice certain vulnerable groups in
particular; (v) the absence of overall policy direction and objectives; and (vi) weak governance
arrangements. Key lessons can be taken from social security reform experiences in other
jurisdictions. Bearing in mind these lessons, stakeholder views in Viet Nam, and the political
and policy guidance offered by Party Resolutions 28 of 2018, 15 of 2012, 18 of 2017 and 10 of
2018, the following recommendations are made:

* A powerful and respected institution: Establish such an institution in Viet Nam to
steer the reform process and its implementation - the steering committee utilized
for developing Resolution 28 may be particularly appropriate for this purpose.

* Technical expert body: Establish an appropriately capacitated technical expert
body to undertake the significant evidence-based work required for this purpose,
design a range of options and consult with relevant stakeholders. This body could
be created within the structure and framework of the steering committee and would
have to submit both an interim and final report to the committee.

« Stakeholder representation and technical expertise: Pay particular attention to
the composition of the steering committee and technical expert body respectively,
to ensure sufficient stakeholder representation and (as regards the latter body)
sufficient technical expertise.

* Mandate: Determine the scope of the mandate of both the steering committee and
the technical expert body to reflect the myriad of issues that require to be considered
for purposes of the needed comprehensive reform of the Vietnamese social security
system.

Viet Nam social security legal reform: An integrated framework | 11
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ASEAN
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ILO
ISSA
MOLISA
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OECD
SDG
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(KM Purpose of the report

1.

This report reflects on key dimensions of social security law reform in Viet Nam from the
perspective of an integrated framework. These dimensions include:

conceptual and normative framework challenges, with reference to the conceptual
context, social security goals and reform objectives, normative framework
considerations and governance arrangements for managing social security;

reflections on an integrated social security system, with reference to policy
developmentandinstitutionalfragmentation, legalfragmentation,andstrengthening
of the legal framework;

the importance of universal and multi-tiered approaches of relevance to Viet Nam,
including the achievement of comprehensive social security linked to universal and
multi-tiered approaches;

extending coverage, reflecting on key coverage gaps;
improving the scope and adequacy of the benefit regime;

implementing social security legal and institutional reform and system integration,
and a reflection on implications of not undertaking integrated and holistic reform of
the Vietnamese social security system; and

recommendations on all the subjects above.

Building on the technical work of the ILO and certain other agencies in the country
in recent years, the report analyses materials provided by the ILO and stakeholders
consulted for purposes of this report during the week of 6-10 January 2020 (see Appendix
I for the list of stakeholders consulted).

Viet Nam social security legal reform: An integrated framework
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YA Background

3. The social security system in Viet Nam has gradually expanded over the years. The key
achievements so far include:’

» the retirement conditions for civil servants (1945);

» the implementation and country-wide extension of social welfare, with particular
reference to free health care (1962; 1975);

» the introduction of health insurance under the Ministry of Health (1992);
* the ratification of the Labour Code providing among others for social insurance (1994);

 the establishment of the Vietnam Social Security (VSS) (1995) and merger of National
Health Insurance therewith (2002);

» the adoption of a separate Social Insurance Law (2006), replaced by a new Social
Insurance Law in 2014;

» the stipulation of the functions, tasks, powers and organizational structure of VSS in
2008, and again in 2014 and 2016;

» the passing of the Health Insurance Law (2008), amended in 2014;

the implementation of the unemployment insurance policy (2009).

4. Since 1945, the Vietnamese social security system has seen the establishment and
incremental expansion, including in terms of legal reform, of contributory (social
insurance) and non-contributory (in particular social assistance) regimes, covering an
increasing range of benefit types and affected persons. In 2013, this expansion was
underpinned by a constitutional imperative (see below). The expansion included the
establishment of a separate institutional framework, the VSS, whose social security
mandate has incrementally grown, due in part to the merger of national health insurance
and the specification of its organizational structures, powers, tasks and functions.

5. Yet major challenges remain, including in the legal framework. These challenges
include the limited coverage and therefore lack of sufficient security of those in the
“missing middle”, including many workers in the informal economy; the exclusion of a
significant share of the population from social assistance; a fragmented organizational
regime (despite some measure of consolidation over the years); and a fragmented legal
framework. Also, significant scope exists to extend the social security benefit regime, in
both the range of benefits and adequacy of benefits. The report reflects on these and
other challenges from a legal perspective.

6. Two recent instruments effectively inform current perspectives on the direction, scope
and breadth of the Vietnamese social security system, and in particular its reform. On
23 May 2018, the Party Central Committee approved Resolution 28 on Social Insurance
Policy Reform.? This policy instrument envisages the following essential policy reforms:

* building a multi-tier social security system, including a tier 1 as social pension, tier 2
as contributory social insurance and tier 3 as the supplementary pension insurance;

1 Viet Nam Social Security, “History Development”.

2 Viet Nam, Resolution No. 28-NQ/TW dated 23 May 2018; see also Resolution 125 on Government’'s Action
Program — Implementation of the Resolution 28-NQ/TW of May 23, 2018 (Viet Nam, Resolution No. 125/NQ-CP).
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* amending the regulations on qualifying conditions for the minimum social insurance
participation period to let beneficiaries enjoy old-age pensions in a flexible manner
(by arranging for a shortened contribution period, introduced in a phased manner),
and at the same time adjusting the old-age pension calculation formula according to
the principle of contributing-benefiting, equity, equality, sharing and sustainability;

* expanding compulsory social insurance coverage to other groups of people;

» strengthening linkages and support between social insurance policies as well as the
flexibility of policies to achieve the goal of expanding coverage;

* reforming policy development and implementation to bolster participants’
confidence and enhance their satisfaction in the social insurance system;

* accelerating the increase in the number of informal sector workers participating in
social insurance;

* modifying and correcting the irrationalities of the current old-age pension insurance
scheme to be more flexible in terms of qualifying conditions for pension entitlement
and stricter in terms of the social insurance lump-sum entitlement, increasing the
actual average retirement age of employees, and making unemployment insurance
support available to older workers to support their continued employment;

e arranging to increase the retirement age in a phased manner;

* amending the regulations on social insurance contributions, providing a basis for
calculating social insurance contributions to expand social insurance coverage;

* adjusting accrual rates to maximize replacement rates for old-age pension in line
with international practices;

« diversifying the investment portfolios and structure of the social insurance fund with
safety, sustainability and effectiveness as guiding principles; and

* indexingold-age pensionwith aweaker link to the wage of working persons, changing
the manner of adjusting the old-age pension towards the sharing principle.

In addition, concerning social assistance, in 2017 the Prime Minister issued a Master Plan
on Social Assistance Reform and Development (MPSARD) (before Resolution 28 was
formally adopted), which in 2019 was followed by its own action plan.> The MPSARD sets
out the Government’s ambitions for expanding the country’s social assistance system. This
document stresses (i) the need to ensure that social assistance is in line with the level of
socio-economic development in the country and (i) the capacity to mobilize financing (bearing
in mind comparative trends), with the aim of progressively approaching a minimum living
standard, while giving priority to people with extreme hardship, people living in poverty, and
in mountainous, island and ethnic minority areas, and bearing in mind life-cycle demands. It
sets increasing targets for consecutive time periods to be achieved for specific categories of
vulnerable people, in particular those facing emergency difficulties, children under 36 months,
pregnant women from poor and near poor households, and those facing extreme hardship
living in mountainous, island and ethnic minority areas. It also emphasizes the continued
expansion of groups of elderly people entitled to social transfers.

Decision 488 on Approval of “Master plan on social assistance reform and development, in the period 2017-2025
with vision to 2030” (Viet Nam, Decision No. 488/QD-TTg of 14 April 2017); see also the Action Plan for MPSARD
Implementation (2019). The MPSARD was issued by the Government in Decision No. 488/QD-TTg dated April
14, 2017 to implement the Resolution No.70/NQ-CP dated November 1, 2012 of the Government promulgating
the Government’s Action Program to implement the Resolution No. 15-NQ/TW dated June 1, 2012 of the 11th
Party Central Committee.
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k1 Conceptual and normative

framework challenges

3.1 Conceptual context

8.

The need for conceptual clarity, agreement and alignment: The current documentary
framework informing the understanding of social security in Viet Nam emphasizes
the need for conceptual clarity and agreement among stakeholders and alignment
with international standards and common practice. Several stakeholders consulted
supported this view.

Social security - addressing social risks from a life cycle perspective: The notion
of social security covers all measures providing benefits, whether in cash or in kind,
to secure protection in relation to identifiable social risks and to prevent poverty and
vulnerability throughout the life cycle. These risks include the nine “classical” risks,
traditionally included in ILO instruments,* but operationally extended to also include
poverty and social exclusions.> The extended operational definition of social security,
which is also used for this report, thus comprises ten elements:®

(i) protection in sickness, including medical care;

(ii) protection in sickness, including income support in the form of cash sickness
benefits;

(iii) protectionindisability,includingincomesupportbutalso medical care, rehabilitation
and long-term care;

(iv) protection in old age, including income support and long-term care;
(v) protection of survivors in case of death of a family member;

(vi) protection in maternity, including medical care and income support maternity
benefit;

(vii) protection in “responsibility for the maintenance of children”, including the
provision in kind to, or in respect of, children of “food, clothing, housing, holidays
or domestic help” and of cash income support family benefits;

(viii) protectioninunemployment,includingincomesupportintheformofunemployment
benefits and also other labour market policies promoting employment;

(ix) protection in the case of employment injury, including medical care, rehabilitation
and income supportin the form of sickness, and invalidity or survivors’ benefit; and

6

See, in particular, ILO Minimum Standards (Social Security) Convention, 1952 (No. 102).

It has at times been argued that these classical policy or risk areas should be extended, given the preva-
lence of new or developing risk areas (such as climate change) and the need for poor workers in particular
to be protected should they lose their means of livelihood/income generation: see Sankaran, K. “The hu-
man right to livelihood: Recognizing the right to be human,” Comparative Labor Law & Policy Journal 34, No.
1(2012): 81-94, 89-90; Olivier, M. “Climate Change and Social Protection - the Need for an Enhanced Legal
Framework”, in Liber Amicorum in honour of Professor Edwell Kaseke and Dr Matthias Nyenti, eds M. Olivier, L.
Mpedi and E. Kalula (Sun Media, 2020), 29-51, 30-31, 44-45.

ILO, World Social Security Report 2010/11: Providing coverage in times of crisis and beyond, 2010, 20.
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(x) general protection against poverty and social exclusion through social assistance
that provides protection to all residents without sufficient other means of income
from work and not covered (or not covered sufficiently) by social security branches
listed above.

The globally endorsed notion of national “social protection floors” has been captured in
ILO Social Protection Floors Recommendation, 2012 (No. 202). As indicated below, social
protection floors are nationally-defined sets of basic social security guarantees that secure
protection aimed at preventing or alleviating poverty, vulnerability and social exclusion.
These guarantees should ensure at a minimum that, over the life cycle, all in need have
access to essential health care and basic income security.

10. Social security - contributory and non-contributory arrangements: As noted
by the ILO, entitlements to social security derive from either the payment of social
security contributions for prescribed periods (known as contributory schemes, usually
structured as social insurance arrangements), or from non-contributory schemes.
Non-contributory schemes include universal schemes for all residents and some categorical
or means-tested schemes. Categorical schemes target specific groups or categories of the
population (such as the elderly above a certain age), while means-tested schemes target
people whose means (usually their assets and/or income) fall below a certain threshold.
Means-tested social assistance schemes are therefore meant to support those who experience
specific resource limitations. Non-contributory schemes are usually financed through tax or
other state revenues.” The Vietnamese social pension arrangement is not a means-tested
arrangement, but a pension-tested one: it is available to all persons over 80 years of age (on a
universal basis), unless the person concerned is receiving another pension.

11. Mixed contributory and non-contributory schemes: Often the social risk areas
indicated above are addressed by a mix of contributory and non-contributory
arrangements, in particular via a multi-pillar model, as discussed later in this report.
Box 1 briefly reflects on this phenomenon.

Box 1
The mixed character of modern social security schemes

“Many social security schemes of the contributory type are presented and described as
‘insurance’ schemes (usually ‘social insurance schemes’), despite being in actual fact
of mixed character, with some non-contributory elements to benefits; this allows for a
more equitable distribution of benefits, particularly for those with low incomes and short
or broken work careers, among others. These non-contributory elements take various
forms, being financed either by other contributors (redistribution within the scheme) or
by the State.”

Source: ILO, World Social Security Report 2010/11: Providing coverage in times of crisis and beyond, 2010, 20;
see also ILO, World Social Protection Report 2017-19: Universal social protection to achieve the Sustainable
Development Goals, 2017, xxix.

12. Social protection - a wider concept: Although social security and social protection
are often used interchangeably, the term “social protection” is generally used in
institutions across the world with a wider variety of meanings than social security, often
encompassing the provision of one or more social services as well, such as housing,
education, water and sanitation, food and adequate nutrition. For the European
Commission, the Organisation for Economic Co-operation and Development (OECD)
and the United Nations (UN), housing is included under the social protection notion.
Institutions such as the OECD and the World Bank include labour market programmes

7 ILO, World Social Security Report 2010/11, 14-16.
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13.

14.

15.

as part of their understanding of social protection.? In Viet Nam, an earlier attempt at
developing a Viet Nam National Social Protection Strategy (2011-20) also subscribed
to a wider understanding of social protection. As has been noted, the draft strategy
“...clearly considers social protection as an engine of socio-economic growth and
development. According to the strategy, the concept of social protection embraces not
only social transfers but brings into a consistent and comprehensive framework labour
market policies, social insurance policies, health-care policies, social welfare/assistance,
poverty reduction programmes and access to public social services.”®

While the MPSARD often refers to the life cycle approach, an agreed and consistent
understanding of this does not appear from the instruments underlying social security
in Viet Nam. For example, the key social assistance instrument, Decree 136 of 2013,
does not deal with some of the key life cycle risks to which poor people are exposed,
such as maternity. On the other hand, it deals elaborately with a range of social (welfare)
care services beyond social assistance as normally understood. It would appear that the
large-scale legal and institutional fragmentation in the social security system contributes
to the need for conceptual clarity, agreement and alignment.

Social security principles and developments: General, overarching principles'' and
specific developments include the role played by solidaristic notions; the importance of
prevention and (re)integration as key social security functions; national social protection
floors as an expression of achieving sustainable development; social security as a legal
and not merely a moral obligation; achieving comprehensive social security via universal
and multi-tiered approaches; and the need for coverage extension and inclusion.
Recommendation No. 202 also lists a number of key social security principles.'? Some of
these matters are discussed in more detail later in the report.

Solidarity and redistribution: Solidaristic notions are key to a proper understanding
of the operation of social security. This means that society (taxpayers) - through public
revenue - provide the means for the rollout of non-contributory benefits, in particular
to those who are unable to sufficiently support themselves (as enshrined in social
assistance arrangements, also available in Viet Nam), or to ensure coverage of either
a specific category (such as old persons entitled to the social pension in Viet Nam) or
effectively the whole population on a universal basis (as is the case with social health
insurance in Viet Nam). It also means that other groups, in particular workers and
employers, invariably through their contributions, pool their risks to provide protection
to those workers who may be affected by the risk concerned (such as unemployment
or employment injury). Notions of solidarity and redistribution also operate within the
framework of informal forms of social security, with reference to kinship-based and
mutuality-based forms of support. Resolution 28 and several other social security
instruments emphasize the importance of these principles. This is also evident from
the way in which social health insurance, and social pensions for persons over 80, have
unfolded in Viet Nam. Yet, as reflected on later in the report, significant scope exists to
incrementally strengthen solidaristic notions in the Vietnamese social security domain.

10

11

12

ILO, World Social Security Report 2010/11, 20-21.

Bonnet, F., Cichon, M., Galian, C., Marzelkaite, G., and Schmitt, V. Analysis of the Viet Nam Social Protection
Strategy (2011-2020) in the context of Social Protection Floors Objectives: A Rapid Assessment (ESS Paper No.
32) (ILO, 2012).

Decree Providing for Social Support Policies for Social Protection Subjects of 2013 (Viet Nam, Decree No.
136/2013/ND-CP).

See, among others, D. Pieters, Social Security: An Introduction to the Basic Principles (Kluwer, 2006); J. Bergh-
man, “Basic Concepts of Social Security” in Social Security in Europe (Bruylant-Maklu, 1991); J. Berghman,
“The resurgence of poverty and the struggle against exclusion: A new challenge for social security?” Inter-
national Social Security Review 50 (1997): 3-21.

Indicated in section 3.2 below.
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16. Preventionand(re)integrationaskeysocial protectionandsocialsecurityfunctions:
Social protection, as is the case with the narrower social security concept, fulfils a variety
of functions. Traditionally, social protection and in particular social security have been
associated with providing compensation and other forms of support once a particular
risk - such as a health condition, unemployment or a disabling event - has materialized.
However, it is increasingly understood that social protection and/or social security first
and foremost has a preventative function: such interventions aim to prevent the risk
from materializing (for example, through preventive health care, employment creation,
and occupational health and safety). Secondly, social protection and social security have
a restorative and (re)integrative function. If a risk has materialized, the primary task is
to (re)integrate the affected person or community into society and the labour market
(for example, through rehabilitation, assistive devices or job matching). In addition to
the preventative, restorative/(re)integrative and compensatory roles, social protection
and social security also fulfil a promotional and transformational role - for example,
influencing perceptions, values and attitudes, such as compelling those who are able
to do so to contribute to their own social security provisioning (through compulsory
membership and contributions to retirement or health insurance schemes, for example).

17. Measurestosupportpreventionandlabour marketandsocial (re)integration: Inthe
Vietnamese social security system, these measures include legal provisions supporting
occupational health and safety, strengthening the attachment of older Vietnamese
workers to the labour market, skilling and reskilling of workers, and the rehabilitation
of injured workers. Yet it is also clear that some of these interventions have mostly been
weakly developed in the social security legal and institutional framework and poorly
implemented - for example, in relation to measures aimed at labour market integration
of unemployed workers and granting employers training support.’ Inspection services
are still developing. Also, insufficient support is reportedly given to returnee Vietnamese
migrantworkers, due to paucity of information regarding the Vietnamese job market, the
impact of Viet Nam’s household registration system on migrant workers not returning
to their place of origin, and the mismatch between their skills acquired overseas and
those required by the jobs available in Viet Nam.™

18. National social protection floors as an expression of achieving sustainable
development: As indicated in the ILO World Social Protection Report 2017-19, social
protection plays a key role in achieving sustainable development, promoting social
justice and realizing the human right to social security for all: “Thus, social protection
policies are vital elements of national development strategies to reduce poverty and
vulnerability across the life cycle and support inclusive and sustainable growth by
raising household incomes, fostering productivity and human development, boosting
domestic demand, facilitating structural transformation of the economy and promoting
decent work.” There is, therefore, a close correlation between social protection and
the Sustainable Development Goals (SDGs), adopted in 2015, covering the period until
2030. For example, SDG 1.3 reflects the joint commitment of countries to “implement
nationally appropriate social protection systems for all, including floors” for reducing
and preventing poverty. As suggested by the World Social Protection Report, this
commitment to universalism reaffirms the global agreement on the extension of social
security achieved by the Social Protection Floors Recommendation No. 202, adopted in
2012 by the governments and workers’ and employers’ organizations from all countries,
including Viet Nam."®

13  Consultation with Department of Employment, MOLISA, 10 January 2020.

14 Mekong Migration Network, “Roles of Countries of Origin in Enabling Migrant Workers to Access Social
Protection: Vietnam”, in Social Protection Across Borders: Roles of Mekong Countries of Origin in Protecting
Migrants’ Rights, 2019, 83-120, 117-119.

15 ILO, World Social Protection Report 2017-19, xxix.
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20.

21.

Significant gaps in the social security legal and institutional framework: While substantial
progress has been made to introduce and strengthen elements of a social protection floor in
Viet Nam, significant gaps in the social security legal and institutional framework still exist, as
highlighted in the rest of this report. These gaps also flow from the absence of an updated and
explicit policy framework that informs the social security legal framework and provides clear
guidance concerning the achievement of comprehensive social security in order to meet the
objectives and targets set out in the SDGs. These gaps further follow from the fact that large
sections of the population are still excluded in law and practice from meaningful forms of
social security support (see the discussion on coverage later in the report). Among others, as
noted by UNICEF in relation to social security for children in Viet Nam: “However, the current
social protection system is fragmented, with limited coverage and an inadequate range of
benefits neither progressive nor child sensitive. As a result, the system is unable to address
the multiple disadvantages, risks and vulnerabilities affecting children’s well-being.”"®

Social security as a legal and not merely a moral obligation: There is a legal and not
merelyamoral obligation ongovernmentsto provide social security, witha corresponding
human rights-based entitlement thereto on the part of affected individuals.”” However,
it is also widely appreciated that achieving comprehensive social security requires an
incremental approach, often reflected in the (legal) notion of progressive realization.
Even so, it is expected of governments to set goal-oriented measurable and achievable
goalposts to signify progress.

Universally endorsed international instruments and standards: The human rights-
based basis of social security isinformed by a range of universally endorsed international
instruments and standards, as indicated below. The human rights basis of social
security implies the need to follow a rights-based approach to social security. Described
differently by various authors, in essence the notion of a rights-based approach in
relation to social security implies:'®

* Social security should be considered as a right and entitlement and not just a matter
of charity. As noted in a recent ILO publication, “[R]ights-based social security ...
means... in broad terms, the guarantee of benefits as rights”; citizens should
therefore be able/enabled to claim and enforce their entitlement to social security."

* Thereis an obligation on States to recognize, guarantee and protect social security.

* Certain core obligations and minimum standards may be expected in assessing the
compliance with the obligation to provide social security, in particular in relation to
vulnerable groups.

* There is a deliberate focus on mechanisms to keep those who design and deliver
social security accountable and to involve those affected by and benefitting from
social security interventions.

16
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UNICEF, “Viet Nam: Social Protection”.

Inthisregard, a2017 UNICEF study highlights the role of social protection (in this sense inclusive of social security)
as a key interface between States and citizens. It emphasizes the need to shift the design and implementation of
social protection away from discretionary and technocratic forms, to forms which stimulate vulnerable citizens
to make justice-based claims for their rights and demand accountability for the realization of those rights. It
puts forward a conceptual framework for social protection with three modalities through which citizens can be
engaged: as shapers and makers; as users and choosers; and as passive consumers. See R. A. Sabates-Wheeler
et al., Linking Social Rights and Active Citizenship for the Most Vulnerable: The role of rights and accountability
in the ‘making’ and ‘shaping’ of social protection (Innocenti Working Paper WP-2017-14) (UNICEF, 2017).

C. M. Fombad, “An overview of the constitutional framework of the right to social security with special
reference to South Africa,” African journal of international and comparative law 21, No. 1 (2013): 1-31, 6;
A. Pino and N. Confalonieri, “National social protection policies in West Africa: A comparative analysis”,
International Social Security Review 67 (2014): 3-4.

This implies, among others, that citizens should be able/enabled to claim and enforce their entitement. See
ILO, Universal social protection for human dignity, social justice and sustainable development: General Survey
concerning the Social Protection Floors Recommendation, 2012 (No. 202), International Labour Conference,
108th Session, 2019, para. 162.
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26.

Support for such a rights-based perspective can be found in the provisions of the
sections 34 and 38 of the Constitution of Viet Nam, as indicated below. However, such
an approach is less evident at the statutory level. The key legal instrument providing
for social assistance in Viet Nam, Decree No. 136 on Social Support Policies for Social
Protection Subjects of 2013, does not grant individuals a legally enforceable entitlement
to social assistance; in fact, the Decree notes that the “policy shall be changed depending
on the economic conditions of the country and minimum residential standards living
from time to time” (Article 3(2)). The Law on Social Insurance of 2014 confirms that,
in particular as far as voluntary social insurance is concerned, there is a rights-based
entitlement to a Government subsidy. Article 14(1) of the Decree Detailing a Number
of Articles of the Law on Social Insurance regarding Voluntary Social Insurance of
2015 provides for an entitlement, to the extent that it stipulates that “Voluntary social
insurance participants are entitled to the State’s support of premiums in percentage (%)
of monthly social insurance premiums based on the poverty line in rural areas”.

In view of the principled discussion above concerning a rights-based approach, as well
as the recognition of social security as a human right, both at the international level
and in the Constitution of Viet Nam, it is recommended that the statutory framework,
pertaining to in particular social assistance in Viet Nam, confirm that individuals in Viet
Nam are entitled to social assistance and to social insurance, where relevant, as of right.
This will ensure the provision of predictable and transparent benefits to the people who
need them and who, in the event of social insurance, may have contributed thereto.

Achieving comprehensive social security via universal and multi-tiered
approaches: There is an evident tendency to achieve comprehensive social security
through universal and multi-tiered approaches, involving not only public contributory
and tax financed mechanisms, but also private and mixed public-private interventions.
The rise in universal cash transfers and the establishment of universal (health)
insurance programmes in several countries bear testimony to this phenomenon. While
many countries have already achieved universal protection, more efforts are needed
to extend coverage and ensure adequate benefits. Multi-tiered approaches reflect an
understanding of the importance thereof to address social security risks through a
well-coordinated, well-calibrated and well-integrated constellation of non-contributory
provisioning (usually at the bottom level) and contributory provisioning (usually
in the form of public or national schemes, for example as a second tier), but also
occupational-based and private arrangements (for example, as third and/or fourth tiers).

As is discussed in more detail later in this report, Viet Nam has made notable progress in
the area of universal approaches (for example, in relation to social health insurance and
social pensions for persons aged 80 and above), but much more could be done. Also,
multi-tiered approaches, though advocated for in Resolution 28, are stillunderdeveloped
in social security in Viet Nam.

Recent attempts to achieve more comprehensive coverage have seen large-scale
interventions in developing countries to extend social security to workers in the
informal economy and their dependants. Vast numbers of previously excluded workers
have now been included in social security schemes, which usually reflect the realities
of the contributory capacity of these workers and their specific social security needs
- emphasizing the need to adopt tailor-made approaches to ensure participation by
informal workers.?

20

For a recent reflection on developments in this regard, see ILO, Extending social security to workers in the
informal economy: Lessons from international experience, 2019, and M. Olivier, “Social security protection
for informal economy workers: Developing world perspectives” in Social Security Outside the Realm of the
Employment Contract - Informal Work and Employee-like Workers, eds Mies Westerfeld and Marius Olivier
(Edward Elgar Publishing Ltd, 2019), 2-29.
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27.

While there has been some attempts in Viet Nam to enhance social security coverage
of informal workers, the interventions thus far have proved to be insufficient, as by
far the vast majority of workers in the informal economy and informal workers remain
uncovered. As discussed in a separate report,? Viet Nam could benefit from the world-
wide experience of nuanced and dedicated approaches and interventions to achieve
more comprehensive coverage of these workers.

3.2 Social security goals and reform objectives

28.

20.

30.

31.

International standards reflect global consensus regarding the objectives of
social security: These objectives, often seen as essential principles of social security,
are reflected in several ILO instruments, notably two overarching instruments. The
first instrument, often referred to as the “mother” social security Convention of the
ILO, is the ILO Minimum Standards (Social Security) Convention, 1952 (No. 102). It has
been suggested that to date, Convention No. 102 is the only international treaty with a
systemic vision of social security. It is grounded in a set of core financing, governance
and administration principles that include:

responsibility of the State;

* rights defined by law;

* minimum levels of protection for both contributory and non-contributory schemes;
* collective financing and financial sustainability;

* participatory management; and

* transparency and compliance mechanisms.

Also, Convention No. 102 further sets out the minimum levels of protection to be
guaranteed in relation to coverage, adequacy of benefits, conditions for entitlement
and duration with respect to a set of nine social risks often referred to as the branches
of national social security systems. These include medical care and benefits provided
in case of sickness, unemployment, old age, employment injury, family responsibilities,
maternity, invalidity and death of the breadwinner.?

The second overarching ILO instrument is the ILO Social Protection Floors
Recommendation, 2012 (No. 202). Social protection floors are nationally defined sets
of basic social security guarantees which secure protection aimed at preventing or
alleviating poverty, vulnerability and social exclusion. These guarantees should ensure
at a minimum that, over the life cycle, all in need have access to essential health care
and basic income security.

According to the Recommendation, the following guarantees should be provided to all
residents and all children, as defined in national laws and regulations, and subject to
existing international obligations:

* access to essential health care, including maternity care;

» basicincome security for children, providing access to nutrition, education, care and
any other necessary goods and services;

* basicincome security for persons in active age who are unable to earn sufficientincome,
in particular in cases of sickness, unemployment, maternity and disability; and

21
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M. Olivier, Extending social security to informal economy workers and informal employees in Viet Nam (ILO, 2020).

ILO, “ILO Social Security Standards: Learn, Ratify and Apply”, Social Protection Spotlight, 20 September 2020.
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* basicincome security for older persons.

32. Further objectives informing also the process of social security reform: To the six
above-mentioned objectives or principles embedded in Convention 102 can also be
added the following objectives or principles, essentially enshrined in paragraph 3 of
Recommendation No. 202, which should simultaneously help to inform the objectives
to be obtained through a reform process:

* universality of protection, based on social solidarity;

entitlement to benefits prescribed by national law;

» adequacy and predictability of benefits;

* non-discrimination, gender equality and responsiveness to special needs;

* social inclusion, including of persons in the informal economy;

* respectforthe rights and dignity of people covered by the social security guarantees;
* progressive realization, including by setting targets and time frames;

» solidarity in financing while seeking to achieve an optimal balance between the
responsibilities and interests among those who finance and benefit from social
security schemes;

» transparent, accountable and sound financial management and administration;

» financial, fiscal and economic sustainability with due regard to social justice and
equity;

» consideration of diversity of methods and approaches, including of financing
mechanisms and delivery systems;

» coherence with social, economic and employment policies, to which should be added
alignment with the rest of the legal system;

» coherence across institutions responsible for delivery of social protection;

* high-quality public services that enhance the delivery of social protection systems;
» efficiency and accessibility of complaint and appeal procedures;

* regular monitoring of implementation, and periodic evaluation;

» full respect for collective bargaining and freedom of association; and

» tripartite participation with representative organizations of employers and workers,
as well as consultation with other relevant and representative organizations of
persons concerned.

3.3 Normative framework
3.3.1 Constitutional context

33. Article 59(2) of the Constitution of the Socialist Republic of Viet Nam (2013) stipulates
that the State “shall create equal opportunities for the citizen to enjoy social welfare,
develop a system of social security, exercise a policy assisting old people, disabled, poor
people, and people with other difficult circumstances.” Article 58 contains provisions
regarding, among others, universal health care and protection for mothers, children,
and the family:
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1. The State shall make investment in the development of the protection and care of the
people’s health, exercise health insurance for entire people, and exercise a priority
policy of health care for highlanders, national minorities, islanders, and people living
in extremely difficult economic and social conditions.

2. Itis the responsibility of the State, society, the family and the citizen to ensure care
and protection for mothers and children and to carry into effect the family planning.

34. Important constitutional guarantees accrue to individuals: The right to social
insurance and an entitlement to health care and protection are afforded to citizens.
Article 34 of the Constitution stipulates that “The citizen has the right to social
insurance”, while Article 38(1) provides that “The citizen is entitled to health care and
protection, equal in the use of medical services, and has the duty to practice regulations
with regards to prophylactics, and medical examination and treatment.”

35. The above-mentioned rights are extended on the basis of equality of treatment. Article 16
stipulates “1. All citizens are equal before the law” and “2. No one shall be discriminated
in his or her political, civic, economic, cultural, and social life.”

36. Limited coverage as a significant shortcoming: Of particular importance is the
constitutional principle and objective that all citizens should benefit from the social
security system, on the basis of equality. This objective will only be achieved if both
the contributory and non-contributory components of the Vietnamese social security
system have been extended, in law and in practice, to effectively reach all citizens. As
has already been alluded to and discussed in more detail later in the report, this is
currently not the case.

3.3.2 International standards

37. Importance and role of international standards: The role and place of international
law in the legal system of Viet Nam is a critical consideration for any discussion on
the reform of the Vietnamese social security system. In this regard, the Constitution of
the Socialist Republic of Viet Nam (2013) stresses the importance of international law
and adherence to international commitments. Article 12 of the Constitution contains an
undertaking to conform to the Charter of the United Nations and international treaties
in which Viet Nam is a member. Furthermore, Article 98(5) makes it clear that it is the
Prime Minister’s responsibility to direct the negotiation and conclusion of international
treaties and, importantly, to “organise the implementation of international treaties in
which the Socialist Republic of Viet Nam is a member.”

38. Other ratified UN instruments which should assist in addressing significant gaps
in the Vietnamese social security system: Although Viet Nam has not ratified the UN
International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families, 1990, the country did ratify the following UN instruments,
which have important implications for its social security obligations contained in these
instruments, in relation to current shortcomings:*

* TheUNInternational Covenant on Economic, Social and Cultural Rights (ICESCR),
1966, ratified by Viet Nam in 1982: Viet Nam is therefore bound by the provisions of
that instrument related to the right to social security and associated fields, such as
the right to health.?

23  United Nations Office of the High Commissioner for Human Rights, “Status of Ratification Interactive Dashboard”,
accessed 1 May 2021. https://indicators.ohchr.org/

24  See Articles 9 and 12 of the Covenant, respectively.
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* UN Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), 1979, ratified by Viet Nam in 1981: This Convention contains important
provisions in relation to maternity protection.

* UN Convention on the Rights of the Child (CRC), 1989, ratified by Viet Nam in
1990: According to Article 26, “Every child has the right to benefit from social security,
including social insurance, and the state should take the necessary measures to
achieve the full realisation of this right in accordance with national law”, making it
clear that “The benefits should, where appropriate, be granted, taking into account
the resources and the circumstances of the child and persons having responsibility
for the maintenance of the child, as well as any other consideration relevant to an
application for benefits made by or on behalf of the child”.

* UN Convention on the Rights of Persons with Disabilities (CRPD), 2006), ratified
by Viet Nam in 2015: This Convention contains pertinent provisions on social security
and an adequate standard of living for persons with disabilities (Article 28) and the right
to work, including for those who acquire a disability during the course of employment,
by taking appropriate steps, including through legislation. This implies, among others,
promoting vocational and professional rehabilitation, job retention and return-to-work
programmes for persons with disabilities - matters of particular importance for workers
who have been exposed to an occupational injury or disease.

39. Of particular importance is also the adoption by the UN Committee on Economic, Social

and Cultural Rights of UN General Comment No. 19 on the right to social security®
enshrined in article 9 of the ICESCR. General Comment No. 19 contains principles which
are important for the understanding of the scope and content of the right to social
security. Its salient provisions and principles, several of which are particularly relevant
to the intended social insurance law reform in Viet Nam, are:

(@) The General Comment confirms that a country’s social security system should
provide for the coverage of the nine principal branches of social security enshrined
in ILO Minimum Standards (Social Security) Convention, 1952 (No. 102) (see below),
and clarifies that the right to social security as enshrined in the ICESCR should not be
narrowly defined, should ensure minimum enjoyment and encompasses the right to
access and maintain benefits, whether in cash or in kind, from:

(i) lack of work-related income caused by sickness, disability, maternity, employment
injury, unemployment, old age or death of a family member;

(i) unaffordable access to health care; and
(iii) insufficient family support, particularly children and adult dependants.

(b) Three types of State obligations are emphasized, namely to respect,?® protect?” and
fulfil,?® an approach which has been followed by the Constitutions of many countries.

25
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UN Committee on Economic, Social and Cultural Rights (CESCR) General Comment No. 19: The right to social
security (Art. 9 of the Covenant), E/C.12/GC/19, 4 February 2008 (2008) (E/C12/GC/19 of 4 February 2008).

That is, the obligation to refrain from interfering directly or indirectly with the enjoyment of the right to social
security, thereby protecting, inter alia, in principle the private provision of social security. See para. 44.

That is, the obligation in terms of which state parties are required to prevent third parties from interfering
in any way with the enjoyment of the right to social security. See paras 45-46.

That is, the obligation to provide (the right to) social security where individuals or groups are unable, for
reasons beyond their control, to realize that right themselves. See paras 47-51.
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41.

(c) In essence, social security as a human right has an evolving and universal nature

characterized, inthe words of General Comment No 19, by its availability,?® adequacy*
and accessibility.'

(d) The General Comment highlights the position of several special categories of

persons and suggests special measures to be adopted, in addition to the principle of
non-discrimination and equality, and in particular gender equality. These categories
include workers inadequately protected by social security (part-time, casual,
self-employed and homeworkers), informal economy workers, indigenous peoples and
minority groups, non-nationals and internally displaced persons and internal migrants.

(e) Several obligations are imposed on state parties, including certain obligations with

immediate effect (in particular in respect of removal of discrimination), the setting
of appropriate policy and financial priorities in law and implementation and the
operation of the presumption that retrogressive measures are prohibited, as well
as the core obligation to “ensure the satisfaction of, at the very least, minimum
essential levels of each of the rights enunciated in the Covenant”

Except for the Maritime Labour Convention, 2006, as amended (MLC, 2006) Viet Nam
has not ratified any social security-specific ILO Conventions, including up-to-date
social security Conventions.?? These include core social security Conventions covering
the different branches of social security. However, the Resolution containing the
Government’s Action Programme to implement (Party) Resolution 28% foresees the
ratification of some of the ILO social security Conventions in accordance with a plan to
be developed. The Government of Viet Nam has specified the following social security
branches of the MLC, 2006, as being applicable to the country: medical care, old-age
benefits and employment injury benefits.

Alignment with ILO standards would require certain reforms to the social security
system of Viet Nam: The two key ILO instruments indicated above (Convention No.
102 and Recommendation No. 202) have overall significance as regards specific social
security risk areas, as well as the social security context of certain categories of vulnerable
people, including migrant workers and workers in the informal economy. The position
of these two categories is discussed in two separate reports.>* For now, the following
areas of non-compliance with, in particular, Convention No. 102 should be indicated:?*

» The current invalidity (disability) benefit regime: Convention No. 102 requires a
periodic payment equal to 40 per cent of the former earnings of insured persons.
However, the Vietnamese social security system provides for allowances not related
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A system composed of one or more schemes should be available and in place to ensure benefits are
provided for the relevant social risks and contingencies: para. 11. See also paras 12-21.

Para. 22 provides: “Benefits, whether in cash or in kind, must be adequate in amount and duration”.

Core issues associated with accessibility are commented on in paras 23-28: inclusive coverage, eligibility,
affordability, beneficiary participation, physical access and relationship with other rights.

See ILO, “Ratifications for Viet Nam”, NORMLEX database, accessed 01 May 2021(https://www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::p11200_country_id:103004)and ILO, “Up-to-date
Conventions and Protocols not ratified by Viet Nam”, NORMLEX database, accessed 01 May 2021 (https://
www.ilo.org/dyn/normlex/en/f?p=1000:11210:0::NO:11210:P11210_COUNTRY_ID:103004).

Resolution 125 on Government'’s Action Program - Implementation of the Resolution 28-NQ/TW of May 23,
2018 (Resolution No. 125/NQ-CP).

Olivier, Extending social security to informal economy workers; M. Olivier, Extending social protection to
Vietnamese workers abroad (ILO, 2020).

In relation to the first two matters, see B. Ramirez Lépez, I. Tsuruga and N.M.S. Cunha, Challenges and
recommendations on the institutional and legislative framework to realize Resolution 28 in Viet Nam (ILO, 2018), 4.
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to previous earnings and for the majority of benefits to be paid as a lump sum.*

* The child or family benefit regime: While the State provides several child benefits,
these are only available to narrowly defined groups that form a very small part of
the population: “To date, Viet Nam has not established a conventional child or family
benefit which is available to all, and thus does not comply with this provision of C102
or the newer Recommendation No. 202".

* Unemployment insurance: Some provisions in the Law on Employment of 2013,
regulating unemployment insurance, do not comply with the standards set in ILO
Convention No. 102, with particular reference to the waiting period of seven days.’

* Employment injury benefit arrangements: Bearing in mind the provisions of both
the Law on Social Insurance and the Law on Occupational Safety and Hygiene of
2015,%® the areas of non-compliance with ILO Convention No. 102 include the non-
payment of a benefit if the decrease in work capacity is less than 5 per cent; and the
payment of a mere lump sum (with no periodical payments) in the event of a work
capacity decreases between 5 per cent and 30 per cent as well as in the event of
death benefits payable to a survivor.

* Sickness benefit period: The period foreseen in Article 18 of the Law on Social
Insurance is in several cases lower than the minimum prescribed by ILO Convention
No. 102.

* Maternity medical benefits co-payments: The requirement in the Law on Health
Insurance of 2008 for co-payments as regards maternity medical benefits conflicts
with the provisions of ILO Convention No. 102.%

* 0Old age benefits: Lump sum withdrawals and the absence of an available reduced
pension after a period of 15 years of employment or contributions (see the Law on
Social Insurance) are not aligned with ILO Convention No. 102.

The provisions of bilateral (and multilateral) social security agreements have
important consequences for workers covered by the agreements, and for the law
reform process: Viet Nam has been negotiating bilateral social security agreements
with a number of countries, and Resolution 28 foresees the accelerated negotiation and
conclusion of such agreements.* These agreements have important consequences for
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39

40

See Articles 16, 17, and 18 of Viet Nam, Decree 28/2012/ND-CP; Article 4.1 of Viet Nam, Decree 136/2013/
ND-CP.

A much longer waiting period seems to be envisaged by the Law on Employment: Article 49(4) of that law
stipulates as one of the qualifying conditions the worker must (subject to some exceptions) have been
unable to find employment after 15 days from the date of submitting the application for benefits; Article
46(2) and (3) provides that a decision on the payment of unemployment insurance benefits will be made
within 20 days from the date of receiving the completed application, and that payment of the benefits will
occur within five days from the date of the decision.

Law on Occupational Safety and Hygiene of 2015 (Viet Nam, Law No. 84/2015/QH13).

No provision is made in ILO Convention No. 102 for any co-payment with regards to maternity medical
benefits. In fact, even the much older Maternity Protection Convention, 1919 (No. 3) stipulates that the
pregnant woman is entitled to free attendance by a doctor or qualified midwife (Article 3; see ILO, Report
V(1): Maternity protection at work: Revision of the Maternity Protection Convention (Revised), 1952 (No. 103),
and Recommendation, 1952 (No. 95), International Labour Conference, 87th Session, 1999. However, it could
be expected of pregnant women to make use of public health services in this regard. Article 49 of ILO
Convention No. 102 stipulates, “The institutions or Government departments administering the maternity
medical benefit shall, by such means as may be deemed appropriate, encourage the women protected to
avail themselves of the general health services placed at their disposal by the public authorities or by other
bodies recognised by the public authorities.”

“Foreign workers to pay social insurance,” Viet Nam News, 3 November 2018.
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the social security position of foreign workers in Viet Nam, and for Vietnamese migrant
workers abroad, who may be covered by such agreements. They also hold important
implications for the governing legislation in Viet Nam. These matters are discussed in
more detail in a separate report.*!

3.4 Governance arrangements: The management of social security

43. This part of the report reflects on several dimensions of the governance framework, in
particular from a legal perspective. The areas covered in this part concern:

* international standards and comparative perspectives;
e good governance considerations;

e current challenges in the governance framework and the need for legislative
improvement;

e tripartism and beyond, consultation, voice and representation; and
e complaints and appeals.
3.4.1 Guiding principles, international standards and comparative perspectives

44. The need for a regulatory framework ensuring good governance: An appropriate
regulatory framework informing good governance of social security schemes can put
a fence around these institutions and protect them from external or internal perils,*
while the absence of such a framework could affect the credibility of the social security
institutions and, importantly, potentially also the adequacy of benefit levels as well as
the fiscal strength and sustainability of the social security funds available to pay for
such benefits. Also, the effective governance of a social security scheme is an essential
prerequisite for enhancing the coverage and effectiveness of social security. As noted
by the ILO, “Efficient governance can make a lasting difference. No system of social
protection can achieve its objectives without good governance - and a pivotal element
of good governance is financial governance” .3

45. International standards requiring good governance of social security schemes:
The international standards framework confirms that it is the duty of States - through
government - to establish appropriate institutional frameworks for providing and
delivering social security. According to Article 72(2) of ILO Convention No. 102, “The
Member shall accept general responsibility for the proper administration of the
institutions and services concerned in the application of the Convention.” Article 71(3)
of the same Convention stipulates: “The Member shall accept general responsibility for
the due provision of the benefits provided in compliance with this Convention, and shall
take all measures required for this purpose”.

46. As discussed below, governments have to ensure that the administration of social
security reflects principles of good governance and proper administration, and that
affected stakeholders are involved, in particular social partners on the basis of the

41  Olivier, Extending social protection to Vietnamese workers abroad.

42 L. Barbone and L.B. Sanchez, “Pensions and Social Security in Sub Saharan Africa - Issues and Options”,
paper, Social Security in Africa: New Realities, Thirteenth African Regional Conference, Accra, 6-9 July 1999;
also International Social Security Association (ISSA), Social Security Documentation, African Series No. 21,
Abidjan, 1999; and World Bank Africa Region Working Paper Series No. 4, 1999, 31.

43 ILO, Governance of Social Security Systems: A Guide for Board Members in Africa, 2010, vii.
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principles associated with tripartism. Subject to these standards and principles, neither
international instruments/standards nor comparative experiences suggest that a
particular model of social security provisioning and delivery should apply. Much depends
on the particular context of the country concerned, and what national stakeholders
believe would provide the best framework for the country. Appendix II* contains an
overview of comparative approaches to social security administration, compiled on the
basis of Social Security Programs Throughout the World.*

3.4.2 Good governance considerations

47. Universally applicable international standards and principles: Worldwide,
principles of good governance have now been introduced in social security schemes
and programmes, and are supported by institutions such as the ILO, the World Bank
and International Social Security Association (ISSA). Good governance principles can be
gleaned fromseveral sources and have been setoutabove. Asindicated above, the overall
standard is laid down by Article 72(2) of ILO Convention No. 102. Two further sources are
of particular assistance with regards to more detailed principles of good governance in
the social security domain. The first source is the ISSA Guidelines on Good Governance of
2013,% which contains guidelines on (a) good governance guidelines for the board and
management; and (b) nine specific areas in social security administration.*” A detailed
list of comprehensive guidelines is in Appendix III to this report, and provides helpful
guidance for embedding good governance principles into social security governance
and administration. The second source is an ILO document providing guidance to social
security board members regarding governance of social security systems in Africa.*®
The key issues/areas covered by this document are highlighted in Appendix IV to this
report; the detailed issues and concrete discussion thereof can be gleaned from the
report itself.

48. According to an earlier World Bank paper by L. Barbone and L.B. Sanchez,* government
interference is one of the challenges which inhibits good governance. Another challenge
relates to absent or insufficient constraints and controls on the exercise of powers and
functions by governing structures and management of social security institutions. Box
2 summarizes Barbone and Sanchez’s principles of good governance as they relate to
supervising and managing social security institutions.

44  See Appendix I: Survey of International Approaches to Social Security Administration.

45 These reports are a joint effort of the Social Security Administration (SSA) of the United States of America
and the International Social Security Association (ISSA).

46  ISSA, Guidelines on Good Governance, 2013.

47 The guidelines are organized in two parts:
Part A deals with Good Governance Guidelines for the Board and Management.
Part B contains Guidelines for Specific Areas in Social Security Administration, and addresses nine specific
areas that are of common concern to social security institutions.

e It begins with three cross-cutting topics in programme administration: strategic planning, operational risk
management and internal audit of operations.

e Inthe area of financial sustainability, it deals with the topic of actuarial soundness.

e Asfar as the area of sound investments is concerned, the topic is enforcing the prudent person principle.

. The area of member coverage, contributions, member benefits and services covers prevention and control
of corruption and fraud in contributions and benefits; and service standards for members and beneficiaries.

. The area of resource management covers humanresources policies; development, retention and succession;
and investments in information and communications technology infrastructure.

48 1LO, Governance of Social Security Systems.

49  Barbone and Sanchez.
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Box 2
Good governance principles relating to social security institutions

As indicated by Barbone and Sanchez, there is a need to:

* limit State or government involvement or direction in the management of funds and
investment decisions, among others;

* redefine the role and composition of the managing boards providing administrative
and legal autonomy, define clear responsibilities, and introduce oversight and control
mechanisms;

* introduce proper regulatory frameworks to guarantee that resources are well managed
and that the State is kept at arms’ length;

 set up mechanisms to monitor performance;
e enforce financial controls;
» obtain professional and specialized management; and

* ensure that tailor-made training programmes (induction) are in place.

Source: L. Barbone and L.B. Sanchez, “Pensions and Social Security in Sub Saharan Africa - Issues and
Options”. Paper presented at Social Security in Africa: New Realities, Thirteenth African Regional Conference,
Accra, 6-9 July 1999; also International Social Security Association (ISSA) Social Security Documentation,
African Series No. 21, Abidjan, 1999; and World Bank Africa Region Working Paper Series No. 4, 1999, 31.

49. Barbone and Sanchez also refer to additional matters that illustrate a lack of proper
governance. Although aimed at the African environment, their remarks reflect problems
that are experienced all over the world. These matters include credibility problems
associated with poor governance, high administrative costs partly attributable to the
system of incentives under which administrators are working, and problems with the
quality of the services delivered (in particular, the lack of adequate record-keeping).*

50. It is suggested that the most recent ILO Recommendations which are relevant for this
discussion, the Social Protection Floors Recommendation, 2012 (No. 202) and the Transition
from the Informal to the Formal Economy Recommendation, 2015 (No. 204), contain
valuable principles and guidelines in relation to the powers and functions that should be
ascribed to governing structures of social security institutions, also in the Viet Nam context.
A high-level analysis of these instruments suggests that the following should inherently
form part of the functions and powers exercised by the representative institutions:

* policy development and review,*' in a range of areas, including extension modalities;
* implementation of programmes; and

* monitoring and evaluation, including in relation to compliance with relevant
international standards.

51. According to these Recommendations, the mentioned stakeholder representatives
should be involved in engagement or consultation on a comprehensive range of matters:

* the establishment and review of the levels of social security guarantees (para. 8(d) of
Recommendation No. 202) (the policy and technical frameworks);

50 Barbone and Sanchez, 15.

51 See also para. 27 of the guiding principles of (the older) ILO Income Security Recommendation, 1944 (No. 67),
which states, “The administration of social insurance should be unified or co-ordinated within a general system
of social security services, and contributors should, through their organisations, be represented on the bodies
which determine or advise upon administrative policy and propose legislation or frame regulations.”
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* monitoring progress in implementing social protection floors and achieving

other objectives of national social security extension strategies (para. 19 of
Recommendation No. 202);

* identification of the nature and extent of the informal economy, and its relationship

to the formal economy (para. 6 of Recommendation No. 204);

* the establishment of social protection floors, where they do not exist, and the

extension of social security coverage (para. 11 of Recommendation No. 204);

* promoting the implementation of a comprehensive employment policy framework,

based on tripartite consultations, that may include among others, social protection
and related schemes (para. 15(d) of Recommendation No. 204);

* designing, implementing and evaluating policies and programmes of relevance to

the informal economy (para. 34 of Recommendation No. 204);

* implementing the provisions of Recommendation No. 204, also via policies and

programmes, national laws and regulations (para. 38 of Recommendation No. 204); and

* Regular review of effectiveness of policies and measures to facilitate the transition to

the formal economy (para. 39 of Recommendation No. 204).

3.4.3 Current challenges in the Vietnamese governance framework: The need for legislative
improvement and recent proposals supporting improvement

52.

53.

TworecentWorld Bankassessments highlighted several matters of critical concernregarding
the governance of VSS.>? The rest of this section deals with these and other concerns,
essentially from the perspective of an analysis of the underlying legal instruments. The
legal instruments include the Law on Social Insurance and the 2016 Decree Prescribing the
Functions, Duties, Powers and Organisational Structure of the VSS,** as well as the recent
draft proposal for a new Draft Decree on the Functions, Duties and Powers of the Board of
Commissioners of Viet Nam Social Security to Strengthen its Organization and Improve its
Operational Capacity.> The concerns raised would require in almost all instances legislative
changes, in addition to changes in actions taken by the relevant stakeholders.

A detailed matching of the current governance arrangements embedded in the Law
on Social Insurance and the 2016 Decree Prescribing the Functions, Duties, Powers and
Organisational Structure of the VSS reveals several shortcomings in the legislative and
institutional domains. For example, a perusal of the provisions of the Law on Social Insurance
leaves the clear impression that, firstly, a logical distinction between the functions/powers
of Government and the Board of VSS is often not made and, secondly, that more can be
done to enhance the autonomy of the Board. Yet the recent draft proposal for a new Draft
Decree on the Functions, Duties and Powers of the Board of Commissioners of Viet Nam
Social Security to Strengthen its Organization and Improve its Operational Capacity contains
significant improvements in the VSS governance domain, even if it does not address all the
concerns raised below.

52

53

54

World Bank, Report on Governance and Related Issues of Vietnam Social Security (VSS), 2018; M. Kidd, Vietnam
Social Security (VSS): Review of Governance Structures and Processes (World Bank, November 2019).

Viet Nam, Decree Prescribing the Functions, Duties, Powers and Organisational Structure of Viet Nam So-
cial Security, Decree No. 01/2016/NC-CP of 5 January 2016.

Viet Nam, Draft Decree on the Functions, Duties and Powers of the Board of Commissioners of Viet Nam
Social Security to Strengthen its Organization and Improve its Operational Capacity (Draft Proposal, 2020);
see also MOLISA Webinar on Improving Operating Capacity of the Board of Commissioners of Viet Nam
Social Security International Experience and Recommendations for Viet Nam: Proposal for Defining the
Functions, Tasks and Powers of the Board of Commissioners of Viet Nam Social Security to Strengthen its
Organization and Improve its Operational Capacity (2020).
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54.

55.

56.

There should be a clear division of functions and powers between Government
and the VSS Board: Good governance principles require a clear and logical distinction
between the functions and powers of the Government and the Board respectively,
which should be reflected in the legal provisions. In particular, the Government should
have powers of policy-making, legislative proposals, regulation-setting (provided that
the autonomy of the Board is not unduly compromised) and ultimate oversight or
supervision. The control over and direction given to the VSS should ideally vest in the
Board, and not the Government. Ultimately, of course, the Board remains answerable
to the Government and Parliament. In both Article 3(1) of the 2016 Decree Prescribing
the Functions, Duties, Powers and Organisational Structure of the VSS and Article 1 of
the draft proposal for a new Draft Decree on the Functions, Duties and Powers of the
Board of Commissioners of Viet Nam Social Security to Strengthen its Organization and
Improve its Operational Capacity, provisions indicate that the Board is to “assist the
Government and the Prime Minister in directing and supervising activities of Viet Nam
Social Security”.

Enhance the autonomy of the Board: In terms of the current legislative provisions, the
Board lacks the autonomy required in terms of good governance standards. For example,
Article 2 of the 2016 Decree indicates that the VSS is “under the management” of three
ministries for diverse purposes: MOLISA in terms of social and unemploymentinsurance,
and the Ministry of Health and Ministry of Finance in terms of health insurance and
financial measures (Article 1(2) of the Decree). Also, the MOLISA Minister is given wide
powers to further regulate certain other matters contained in the legislative provisions,
apparently without any limit being indicated.>> Overall, the MOLISA Minister is given the
responsibility of directing, guiding and organizing the implementation of policies and
laws on social insurance.>® Furthermore, if the VSS operates under the direction of the
Board, one would expect the legislation to indicate that the VSS reports to the Board,
and through the Board to the Government, and not to the Government directly.

Governance shortcomings at the level of the Board and the VSS: Equally concerning
is the lack of good governance principles at the level of the Board and the VSS itself. In
addition to some issues already indicated above, the following matters can in particular
be highlighted:*’

* No provision is made for Board committees to operate and be accountable.
Worldwide, the establishment of subcommittees on, for example, investment and
human resources, is seen as a necessary element of good governance of social
security institutions. It is in particular at the level of such committees that good
use could be made of independent experts, which is not at all provided for in the
legislation.

* Absent from the legislative framework are other provisions which are crucial for
ensuring good governance as far as the Board, and more broadly the VSS, are
concerned. One would expect the relevant legislation to clearly provide for liability
on the part of Board members, but also when (legal) indemnity will apply (such
as in the event of decisions taken in good faith), and the mandatory disclosure of
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According to Article 39(3) of the Law on Social Insurance, the MOLISA minister has the power to stipulate
in detail the conditions and period of enjoyment and levels of allowances applicable to beneficiaries of
sickness and maternity benefits respectively. In terms of Article 59(4) of the same law, the MOLISA Min-
ister must stipulate in detail the time for pension enjoyment of workers who are Vietnamese citizens; a
similar provision is contained in Article 76(2) in relation to beneficiaries under the voluntary social security
scheme.

Article 9(5) of the Law on Social Insurance.

See also the two recent World Bank assessments referred to above in this regard.
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conflicts of interest on the part of Board members and staff of the VSS. While the
draft proposal for a new Draft Decree on the Functions, Duties and Powers of the
Board of Commissioners of Viet Nam Social Security to Strengthen its Organization
and Improve its Operational Capacity contains important provisions on the
responsibilities of Board members,>® also before the law, to implement resolutions of
the Board, there is still a need to further specify the legal liability of Board members.

* Important good governance principles relating to the financial affairs of the VSS are
lacking in the legislative realm, such as the need to have and operate a reserve fund,
how to manage surpluses and shortfalls, regular auditing and actuarial reviews, caps
on administrative expenses, and the development and approval of and adherence to
a guiding investment policy.*

57. Significant provisions supporting good governance contained in the draft proposal for
a new draft decree: Important provisions that aim at specifying, clarifying and supporting
good governance principles in relation to the VSS Board and also the VSS management, are
contained in the proposed Draft Decree on the Functions, Duties and Powers of the Board
of Commissioners of Viet Nam Social Security to Strengthen its Organization and Improve
its Operational Capacity, specifically, provisions pertaining to:®

* Specifying the role and responsibilities of the Chairperson of the Board,
in particular regarding: (i) the overall responsibility of the Chairperson to the
Government and the Prime Minister, including reporting; (ii) recommending the
elaboration, amendment and supplementing of regimes, policies and laws on social
insurance, unemployment insurance, health insurance and the VSS development
strategy; (iii) requesting from the Prime Minister the appointment or dismissal of
the Director-General and Deputy Directors-General; and (iv) the promulgation of the
Operational Regulation as well as the Coordination Regulation;

» Specifying additional duties of Board members (Commissioners), in particular
regarding: (i) a strategy plan for coverage expansion; (ii) a plan and road map
for applying information technology to the management of VSS’ operations; (iii)
approval of the three-year estimated budget of revenues and expenditures; (iv)
hiring the advice of investment institutions; and (v) various investment decisions;
and

* Specifying the responsibility of Board members, the VSS Director-General and
department directors to the Chairperson of the Board and before the law.

3.4.4 Tripartism and beyond: Consultation, voice and representation

58. International guidelines: In the ILO’s seminal 2011 publication Social Security and
the Rule of Law, the ILO Committee of Experts on the Application of Conventions and
Recommendations®' reflected on the history and virtue of tripartism in the following
terms:

58 See Article 9(5) of the proposed law.

59 Apparently, an investment strategy has been adopted. However, as has been noted, it needs significant
improvement, focusing on the long-run objective to fund benefits and adopting a more diversified asset
allocation: see World Bank, Report on Governance. Also, an independent external fund manager could sup-
port the principle of prudent financial governance.

60 See Articles 4-9 of the proposed law.

61 ILO, Social Security and the Rule of Law: General Survey concerning social security instruments in light of the
2008 Declaration of Justice for a Fair Globalization, 2011, 215, para. 535.
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Convention No. 102 ensures the participation of the representatives of the persons protected
in the management of social security, alongside the representatives of employers and of
the public authorities (Article 72(1)). Article 3 of Convention No. 168 stipulates the necessity
to implement its provisions concerning employment promotion and protection against
unemployment in consultation and cooperation with the organizations of employers and
workers. Such consultation and cooperation should aim, in particular, as suggested in
Paragraph 5(b) of the Consultation (Industrial and National Levels) Recommendation, 1960
(No. 113), “at ensuring that the competent public authorities seek the views, advice and
assistance of employers’ and workers’ organisations in an appropriate manner, in respect
of such matters as:

(i) the preparation andimplementation of laws and regulations affecting their interests;

(ii) the establishment and functioning of national bodies, such as those responsible for
organisation of employment, vocational training and retraining, labour protection,
industrial health and safety, productivity, social security and welfare; and

(i) the elaboration and implementation of plans of economic and social development.”

59. ILO Recommendation No. 202 on National Floors of Social Protection stipulates as
follows, as regards the importance of tripartism (see para. 3(r)):

Recognizing the overall and primary responsibility of the State in giving effect to this
Recommendation, Members should apply the following principles:

...(r) tripartite participation with representative organizations of employers and workers, as
well as consultation with other relevant and representative organizations of persons
concerned.

60. Also, as a country that ratified the ILO Tripartite Consultation (International Labour
Standards) Convention (No. 144) in 2008,% Viet Nam has expressed its support for the
principle of tripartism. In practice however, tripartism in the social security domain is
not sufficiently reflected in the governance framework provided for in the Law on Social
Insurance, and may be in need of further strengthening in Viet Nam’s social security
system.

61. Legislative shortcomings in relation to the composition of the Board and the
appointment and dismissal of its members: Article 94 of the Law on Social Insurance,
as is the case with the provisions of Article 3 of the Decree Prescribing the Functions,
Duties, Power and Organizational Structure of Viet Nam Social Security of 2016, regulates
the composition, appointment and dismissal of the members of the Management
Board of the VSS. Regarding its composition, it appears that seven of the 11 members
of the Board represent Government ministries, one represents employers, and three
represent workers in establishments, farms and cooperatives. It is suggested that
the composition of the Board can be improved to reflect a better balance of worker
and employer interests.®® This matter is even more prominent as a result of envisaged
changes to the composition of the Board: The draft proposal for a new Draft Decree
on the Functions, Duties and Powers of the Board of Commissioners of Viet Nam Social
Security to Strengthen its Organization and Improve its Operational Capacity foresees
in Article 2 two additional ministerial appointments, in addition to a representative of
the State Bank of Viet Nam.

62 SeeILO, “Ratifications for Viet Nam".

63 In this regard, it is important to bear in mind the fact that in 2019 Viet Nam ratified ILO Right to Organise
and Collective Bargaining Convention, 1949 (No. 98), which paves the way for independent unions to be
considered for purposes of tripartite interventions in the social security domain.
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62.

63.

64.

Also, it may be necessary to expand Board membership to allow representation of other
affected groups, in particular in view of the envisaged extension of social security to
informal economy workers. Another category that may deserve representation on the
Board concerns retirees and pensioners. It has increasingly become commonplace
to allows pensioners as a special category on the governing boards of social security
institutions that oversee benefit arrangements affecting these persons. Pensioners
have for this purpose organized themselves in representative groups.® Finally, much
can be gained to also allow independent experts as Board members, as explained
above. It is suggested that the current regulatory provisions be revisited to bring about
this change.

Regarding appointment and dismissal, members of the Board “shall be appointed,
relieved from duty and dismissed by the Prime Minister.”®> It is submitted that this gives
an unnecessarily wide discretion to the Government to appoint and remove Board
members, including representatives of the social partners. This also impacts negatively
on the Board’s independence. The correct approach in good governance terms is to
let the Prime Minister formally appoint the member(s) indicated by the social partners,
if they comply with stipulated appointment conditions, and to reserve dismissal of
such members only for cases where the member concerned no longer qualifies to be a
member. One of the implications of such an approach is that the Law on Social Insurance
and the indicated Decree need to stipulate in clear terms appointment and dismissal
criteria, which should bind the Prime Minister in the exercise of the power to appoint
or dismiss. Typically, in other systems, a criminal sentence, or insolvency on the part of
the member, or being of unsound mind, could disqualify members from appointment,
or serve as a ground for termination. The draft proposal for a new Draft Decree on the
Functions, Duties and Powers of the Board of Commissioners of Viet Nam Social Security
to Strengthen its Organization and Improve its Operational Capacity does not deal with
this matter - although it does provide that, as indicated above, that the Chairperson of
the Board may request from the Prime Minister the appointment or dismissal of the
Director-General and Deputy Directors-General from their position (Article 8).

Consultation with other representative stakeholders, in particular in the informal
economy: Of particular importance for the envisaged (further) extension of social
security to informal economy workers in Viet Nam, ILO Social Protection Floors
Recommendation, 2012 (No.202) consistently uses the formula of “tripartite participation
with representative organizations of employers and workers, as well as consultation with
other relevant and representative organizations of persons concerned”, when dealing
with the issue of representation.®® The more recent ILO Transition from the Informal to
the Formal Economy Recommendation, 2015 (No. 204) has amended the formula to refer
to “consultation with the most representative employers’ and workers’ organizations,
which should include in their rank, according to national practice, representatives of
membership-based representative organizations of workers and economic units in the
informal economy”.¢’

64

65
66
67

See C. Gillion, J. Turner, C. Bailey and D. Latulippe, Social Security Pensions: Development and Reform (ILO,
2000), 226-227.

Article 94(3) of the Law on Social Insurance
See paragraphs 3(r), 8(d) and 10.
See in particular paragraphs 6, 11, 34, 38 and 39 of Recommendation No. 204.
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3.4.5 Complaints and appeals

65.

66.

67.

Effective resolution of social security disputes is a key component of good
governance: The sound, easily-accessible, speedy and effective resolution of social
security complaints is an important component and expression of good governance.
Transparency will be served, and access to justice ensured.

International standards and guidelines: There are several ILO Conventions and
Recommendations which are helpful in the search for appropriate standards for social security
adjudication. Some of the ILO instruments where these standards are reflected include:

* Social Security (Minimum Standards) Convention, 1952 (No. 102);

e Employment Injury Benefits Convention, 1964 (No. 121);

« Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No. 128);

e Medical Care and Sickness Benefits Convention, 1969 (No. 130);

¢ Maritime Labour Convention, 2006, as amended (MLC, 2006) (indeed ratified by Viet Nam);
e Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168);
* Medical Care Recommendation, 1944 (No. 69);

* Income Security Recommendation, 1944 (No. 67); and

* National Floors of Social Protection Recommendation, 2012 (No. 202).

Article 70(1) of ILO Convention No. 102 emphasizes the right of appeal in case of
refusal of the benefit or complaint as to its quality or quantity.®® ILO Recommendation
No. 202 of 2012 on National Floors of Social Protection emphasizes as one of the core
principles of a social protection floor the efficiency and accessibility of complaint and
appeal procedures.® Paragraph 7 of the same Recommendation summarizes the key
context of this obligation: “Impartial, transparent, effective, simple, rapid, accessible
and inexpensive complaint and appeal procedures should also be specified. Access to
complaint and appeal procedures should be free of charge to the applicant.”

Paragraph 3(o) of ILO National Floors of Social Protection Recommendation, 2012 (No.
202) requires Member States to ensure efficiency and accessibility of complaint and appeal
procedures. In fact, paragraph 7 of the Recommendation states that national laws and
regulations should specify impartial, transparent, effective, simple, rapid, accessible and
inexpensive complaint and appeal procedures. Access to complaint and appeal procedures
should be free of charge to the applicant.

The most recent ILO instrument in this regard, ILO Transition from the Informal to the
Formal Economy Recommendation, 2015 (No. 204) reiterates that “Members should put in
place efficient and accessible complaint and appeal procedures.””®

68.

Key principles informing the sound and effective resolution of social security
disputes: The principles emanating from the above-mentioned ILO and other
international instruments affecting several areas of social security dispute resolution,
are summarized in box 3.

68
69
70

Convention No. 102.
ILO National Floors of Social Protection Recommendation, 2012 (No. 202), para. 3(0).

ILO Transition from the Informal to the Formal Economy Recommendation, 2015 (No. 204) , para. 29.
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Box 3
Key principles for resolving social security disputes

The key principles informing the sound and effective resolution of social security disputes
are to:

» Establish complementary reviews and appeals procedures, which follow each other in
sequence, bearing in mind the need to ensure independence of, in particular, the final
decision-taking (or appeal) institution: There should be institutional and structural
separation between the complaints (review) and appeals procedures.

» Establish and grant access to independent and impartial courts or tribunals.
» Adhere to due process principles:

- provide reasonable time limits for the lodgement of reviews (complaints) and
appeals;

- guarantee expeditious (rapid) resolution of disputes and simple procedures and
simple proceedings at no charge to the applicant;

- enforce procedural guarantees to ensure a fair hearing and procedural equality;
- guarantee appearance, representation and legal assistance; and
- provide effective (enforceable) remedies.

Sources: M. Olivier, “Social security adjudication in the light of international standards: The need for reform
in Southern Africa”, International Journal of Social Security and Workers Compensation 3, No. 1(2011): 29-
54, 42-52 for a more detailed discussion. See in particular ILO, Social Security and the Rule of Law: General
Survey concerning social security instruments in light of the 2008 Declaration of Justice for a Fair Globalization,
2011, paras 403-438, as well as ILO, Universal social protection for human dignity, social justice and sustainable
development: General Survey concerning the Social Protection Floors Recommendation, 2012 (No. 202),
International Labour Conference, 108th Session, 2019, paras 177-189 for a discussion of these principles,
and comparative experiences in a range of countries.

69. The regulation of complaints and appeal in the Vietnamese social security
environment: For purposes of the social security areas covered by the Law on Social
Insurance (but not for purposes of social security areas covered by other legislation,
such as employee injury benefits and unemployment insurance benefits), a dual dispute
resolution route is foreseen as regards social insurance-related decisions: referral
of the dispute for internal review by the institution that took the original decision,
followed by approaching a court of law in the event of an unsuccessful outcome ( with
the possible in intermediate step of referral of the dispute to a provincial-level state
management agency).”" It is further stated that the provisions of the Law on Complaints
and Denunciations of 2004 are applicable.”

70. Few appeals reported by the VSS: A recent World Bank report remarks that no
appeals had been received in the previous fiscal year, and only one appeal had been
received three years previously. The report remarks that the extremely low, almost
non-existent rate of appeals is a significant concern, and hard to believe, considering
the 10.8 million beneficiary payments made in the last fiscal year.” This is a matter
that requires further investigation, and highlights the importance of ensuring that the
dispute resolution process is known to VSS clients, and in fact to all social security clients
(including beneficiaries under the Vietnamese social assistance system), and complies
with universally adopted sound social security dispute resolution principles indicated
above - a matter to which we turn next.

71  See Articles 118 and 119 of the Law on Social Insurance.

72 Viet Nam, Law on Complaints and Denunciations No 09/1998/QH10 of 2 December 1998, read with the Law
Amending and Supplementing a Number of Articles of the Complaints and Denunciations No. 26/2004/
QH11 of 15 June 2004.

73 M. Kidd, Vietnam Social Security, 21.
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71. Significant scope exists to improve the Vietnamese social security complaints and
appeals system: An analysis of the provisions of the Law on Social Insurance and the Law
on Complaints and Denunciations reveals that much can be learned from internationally
accepted standards, guidelines and principles to improve the Vietnamese social security
dispute resolution system. The indicated procedures in these laws, to the extent that
they are provided for, are cumbersome and lengthy. During consultations in January
2020, some of the stakeholders indicated that the provisions are not easy to implement
and that many VSS clients are not aware of them. There is, therefore, a need to introduce
legal provisions that provide for easily accessible, speedy and effective social security
dispute resolution into the Vietnamese social security legal framework, and to do so in
the social security legislation specifically. Arrangements should be made to ensure that
VSS clients are appropriately sensitized in this regard.

72. Theneed to ensure aconsistentapproach todispute resolution for all social security
risk areas: No dedicated social security dispute resolution provisions are contained
in the regulatory instruments pertaining to the voluntary social security scheme, the
Vietnamese social assistance system, employee injury benefits arrangements, and
unemployment insurance benefits. This should be rectified - preferably by introducing
appropriate provisions into a consolidated social security legal instrument or into each
of the said laws, should a consolidated law not be adopted.

73. Referral to a court of law needs to be revisited: While the nature of the dispute
resolution route indicated in the Law on Social Insurance may be aligned with the
international standards indicated above, it is submitted that referral to a court of law
may have to be reconsidered in view of the requirement of “simple, rapid, accessible
and inexpensive complaint and appeal procedures” - considering the costly and often
protracted nature of normal court of law proceedings. Consideration should be given
to either ensure such flexible dispute settlement procedures at the level of courts
of law, or to provide for a new adjudicating institution that could finally deal with all
social security-related disputes (emanating from the whole spectrum of social security
sources) in a way envisaged by the quoted standards, and to provide for this in the
enabling legislation.
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IZ1 Towards an integrated social
security system

74. Chapter 4 of this report reflects on the need for social security conceptual clarification,
alignment and consolidation in Viet Nam. This chapter focuses on policy (and system),
institutional and legal fragmentation in Vietnamese social security, calling for integration
and coordination across a diverse set of dimensions.

4.1 Policy development

75. Policy perspectives emanating from national social policy documents: Two key
national social policy documents, which both were terminated in 2020, reflect on the
evaluation of the social security system and give some guidance regarding policy
direction:

* The Five-Year Socio-Economic Development Plan 2016-2020 notes both progress
made and existing inconsistencies, overlaps and inefficiencies, suggesting that
social security was “not up to par” at the inception of the period. It emphasizes
the need, among others, to improve the governance of social security. It identifies
social security as a priority area, to be enhanced in accordance with the country’s
economic development, and sets extended coverage as a specific objective.”

* Vietnam’s Socio-Economic Development Strategy for the Period of 2011-2020
formulates a diversified and increasingly widened and effective social security
system as a goal to be achieved.

76. Resolution 28 and the Master Plan on Social Assistance Reform and Development
(MPSARD) - an ambitious yet still incomplete policy framework: (Party) Resolution
28 on Social Insurance Policy Reform” sets an ambitious framework for policy direction
and reform. In addition, a Prime Ministerial Decision essentially focuses on the
non-contributory framework of social security: the MPSARD, which sets out the
Government’s ambitions for expanding the country’s social assistance system.”® Chapter
4 of thisreportindicates the key policy areas affected by these two instruments. Viet Nam
has made significant progress over the years to improve the social security system, and
these instruments are the clearest examples of explicit social security policy direction
in Viet Nam. Nevertheless, despite the importance of Resolution 28 and the MPSARD to
developing social security, in several respects Resolution 28 and the MPSARD fall short
of providing adequate direction and a sufficient policy framework for social security in
Viet Nam. Key deficiencies, some of which are also reflected on in more detail elsewhere
in the report, are outlined in box 4.

74 Socialist Republic of Vietnam, The Five-Year Socio-Economic Development Plan 2016-2020, 2016 (National As-
sembly Resolution on the 5-Year Socio-Economic Development Plan of 2016-2020, Resolution No. 142/2016/
QH13).

75 Viet Nam, Resolution 28 on Social Insurance Policy Reform (Resolution No. 28-NQ/TW dated May 23rd,
2018; see also Viet Nam, Resolution 125 on Government’s Action Program - Implementation of the Resolu-
tion 28-NQ/TW of May 23, 2018 (Resolution No. 125/NQ-CP).

76  Viet Nam, Decision 488 on Approval of “Master plan on social assistance reform and development, in the
period 2017-2025 with vision to 2030” (Decision No. 488/QD-TTg of 14 April 2017); see also the Action Plan
for MPSARD Implementation (2019).
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Box 4
Key deficiencies in the current social security policy framework in Viet Nam

* Vision, mission and goals: Resolution 28 contains welcome indications on these matters.
However, more explicit strategic direction concerning these is still missing, including on the
pathway to a comprehensive social security system in Viet Nam.

* A multi-tiered approach to social security provisioning and coverage: While Resolution
28 supports a multi-tiered approach to social security in Viet Nam, further direction is needed
as to how the different tiers relate to each other and will be able, taken together, to provide
comprehensive social security to the Viethamese population. As explained further in Chapter
5, in general terms and based on worldwide experience, the non-contributory/tax-financed (in
particular, social assistance) component constitutes the first tier; the contributory component
(which could involve contributions paid by the State as well, also in the form of subsidized
contributions) the second tier; and supplementary contributions on a voluntary basis the third
tier.

» Social assistance: In the area of non-contributory transfers, in particular social assistance
in the traditional sense, neither Resolution 28 nor the MPSARD provides sufficient policy
direction and adequate concrete arrangements to deal effectively with the range of serious
shortcomings indicated in a 2016 UNDP/MOLISA report' - with specific reference to the
limited social assistance investment made in Viet Nam, the minimal impact and low coverage
of the social assistance system, and the low value of social assistance transfers. The UNDP/
MOLISA report concludes that the social assistance system in Viet Nam is not fit for purpose
for a middle-income country and that good reasons exist for Viet Nam expanding its social
assistance system, by formulating long-term social assistance goals and introducing a range
of reforms to establish a sound basis for an effective lifecycle social assistance transfer system,
in particular for older persons, children and persons with disabilities. Furthermore, as noted
elsewhere in this report, there are challenges with the social assistance conceptual framework.
In addition, the social assistance system lacks a proper legal foundation and does not comply
with the basic tenets of a social security rights-based approach.

* Informal economy workers and informal employees: Despite the worldwide evidence
that, at least in the absence of substantial government subsidies and/or other significant
incentives, voluntary contributory schemes are unlikely to attract a sizeable percentage of
informal economy workers, Resolution 28 still regards voluntary social security as the key to
coverage extension for these workers. This matter is further discussed in a separate report.>

e Other vulnerable categories of persons: An integrated approach towards incrementally
extending significant social security to other specific vulnerable groups who experience
coverage and other challenges, in particular children, those with disabilities and Vietnamese
overseas workers, is only partially evident in Resolution 28.

* Policy, institutional and legal fragmentation: Resolution 28 does not deal with the need to
achieve policy, institutional and legal coordination to any significant extent.

* Governance arrangements: Areas of good governance discussed in Chapter 3 of this report
are essentially not addressed in Resolution 28.

* Coverage gaps: While much is said in Resolution 28 in relation to closing coverage gaps,
significant challenges still remain, as discussed in Chapter 6 of this report.

* Funding and implementation arrangements: These matters are only partially addressed
in Resolution 28 including, among others, a reflection on the range of financial resources to
facilitate social security provisioning and extension, and suitable monitoring and evaluation
arrangements.

1S. Kidd et al., Social assistance in View Nam: Review and Proposals for Reform (UNDP/Development Pathways/
MOLISA, 2016). 20livier, Extending social security to informal economy workers and informal employees in Viet
Nam (ILO, 2020).
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77. There is, therefore, need for a policy instrument that provides a comprehensive
framework and direction for social security in Viet Nam: From the above, it is clear
that a document or instrument that provides medium- and longer-term policy direction
as well as a strategic framework for the further unfolding of social security in Viet Nam
is required, bearing in mind also that 2020 was the termination date of national social
policy documents of relevance to social security, as indicated above. There is indeed
much to be learned from international guidelines and comparative examples, including
in the Association of Southeast Asian Nations (ASEAN), in achieving this objective. The
report deals with these issues below, but not - for now - with the question of how to
proceed to bring about more immediate reforms to the social security system. Given the
nature of the challenges and shortcomings facing the Viet Nam social security system,
this issue requires not only dedicated and progressive interventions, but also important
short-term and more urgent interventions. Chapter 8 addresses this issue and considers
implementing social security legal and institutional reforms and system integration.

78. International guidelines confirming the importance of national policies and
strategies: A recent ILO survey observes that effective strategic policy frameworks are
essential for extending social security coverage through contributory, non-contributory
and other mechanisms, through the development of comprehensive and universal
social security schemes. The document summarizes the various purposes served by an
integrated policy framework:

...the high levels of fragmentation that frequently characterize social policy interventions
require greater harmonization and coordination through the development of strategic
policy frameworks in pursuit of overarching national objectives. The process of
developing strategic social protection policy frameworks is not only a means, but also
becomes an end in itself with a view to building comprehensive and coordinated social
security systems, including social protection floors, and ensuring mutual support and
coherence with other public policy objectives. These are key instruments in bringing
together the interests of all stakeholders, coordinating action and designing effective
policy responses with a view to closing existing gaps and addressing the needs and
challenges faced by each society. When organized and structured in an inclusive and
participatory manner, such processes encourage the discussion of all the challenges
faced in the national context, and foster the development of innovative and consensual
solutions.””

79. ILO Social Protection Floors Recommendation, 2012 (No. 202) therefore requires of
countries to “formulate and implement national social security extension strategies,
based on national consultations through effective social dialogue and social
participation”; these policies and strategies should aim to secure at least basic social
security guarantees throughout the life cycle for all in need of protection, but also seek
to provide higher levels of protection to as many people as possible (Paragraph 13(1)). As
regards informal economy workers, the ILO Transition from the Informal to the Formal
Economy Recommendation, 2015 (No. 204) requires countries to adopt integrated social
policy frameworks to address, among others, the establishment of social protection
floors where they do not exist and the extension of social security coverage.

80. Social protection policies and strategic frameworks are increasingly being
established: Worldwide, and in particular in countries of the global South, social
protection policies and strategic frameworks have increasingly been formulated to
give purpose and structure to the development of social protection and in particular
social security in countries. In ASEAN, for example, Cambodia adopted a National
Social Protection Policy Framework 2016-2025 in 2017 and the Lao People’s Democratic

77 ILO, Universal social protection for human dignity, para. 564.
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81.

Republic a National Social Protection Strategy in 2020, while the Philippines approved
the Social Protection Operational Framework and Strategy in 2012.7® Malaysia is in the
process of drafting a National Social Protection Policy.”

Indicative high-level content of a social protection policy/strategic framework:
In freshly designing an overarching national social protection policy and/or strategic
framework for Viet Nam, there is no fixed scope for what a social protection policy
or strategic framework should entail. Nevertheless, involving a range of interested
stakeholders, the indicative range of areas in box 5, informed by an evidence-based
approach, are usually covered in such an instrument.

A social protection policy instrument would typically cover the following dimensions:

Box 5
High-level indicative scope of a social protection policy/strategic framework

background (including, among others, the socio-economic and demographic context,
conceptual framework, national and international legal framework);
mission, vision, objectivesand guiding principlesinformingthe policyanditsexecution;
current social security system and challenges;

policymeasuresin relationto key policy/social risk areas, in particular social assistance,
social security/insurance and health coverage;

social security measures for vulnerable groups;

coordination and integration;

institutional framework;

implementation; and

financing.

4.2 Institutional coordination

82.

Social security system coordination informs the need for institutional
coordination: At the heart of the need for institutional coordination of social security
is the underlying need to enhance social security system coordination. This brings to
the fore the importance of internal coherence between the various components of the
social security system, as well as the need for national policies and legal frameworks
to provide effective coordination mechanisms that guarantee internal coherence and
a systemic approach, in addition to providing for inter-sectoral policy coherence, links
with the wider social protection system and coordination with other policies (such as
employment, business enterprise and tax policies (external coherence)). Concrete
examples of system coordination include:

* Synchronizing contributory and non-contributory benefits, for example, carefully
aligning these within the framework of a multi-tiered approach (see Chapter 5 of this
report) or, as in Japan, through legally requiring that the public assistance system
provide support or assistance only after the available assets or benefits guaranteed
through the contributory scheme have been used;?

78

79

80

C. Ong and C. Peyron Bista, The state of social protection in ASEAN at the dawn of integration (ILO, 2015) 47-48.
See also Lao People’s Democratic Republic, National Social Protection Strategy, 2020.

“Govt a National Social Protection Policy”, Malay Mail, 12 December 2019; University of Malaya, Social
Security Research Centre, Building Inclusive Societies - Aging: Inclusivity; Agenda for the Elderly: Management
of Social Transformation (MOST) UNESCO Senior Officials Meeting, 20 March 2017.

ILO, Universal social protection for human dignity, para. 655.
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83.

84.

85.

86.

87.

* Linking social cash transfers with social health insurance, and improving

coordination and the exchange of data between the various components of the social
security system (as in Indonesia)®' provide yet further examples of system coordination;??

* ASEAN countries in particular have witnessed the consolidation of a myriad of

related but distinct schemes under one national social security system (for example,
in Indonesia, the Lao People’s Republic and Myanmar) or national health system
(Indonesia, the Lao People’s Republic, Thailand and Viet Nam).8

From an institutional perspective, Viet Nam could consider a more integrated
and synchronized social security framework: Except for the area of health coverage,
which falls under the Ministry of Health, the different social security benefits are
administered separately by the corresponding departments within MOLISA, particularly
the departments of employment, of work safety, of social assistance, and of social
security.® In addition, the Directorate of Overseas Labour is concerned with the
protection of Vietnamese overseas migrant workers.

Several stakeholders consulted for this report expressed concern about the lack of
institutional coordination in Viet Nam and its impact. Policy and even legal developments
tend to deal with the different components of the system in silo fashion. For example,
the envisaged reform of Decree 136 seemingly focuses only on the role of social
assistance in providing support to the neediest, with little indication of an attempt to
synchronize the nature and level of non-contributory support with the contributory part
of the system.

Also, there seem to be examples of confusion about the principally policy oversight of
the relevant Government departments and the VSS, which administers large parts of
the social security system. For example, under the Law on Employment of 2013, the
MOLISA Department of Employment has to consider and approve the unemployment
insurance benefit to be paid, leaving the implementation of the decision to the VSS.

Furthermore, the lack of institutional and legal integration has made administering the
system more complex. The VSS is tasked with implementing a wide range of essentially
uncoordinated social security laws and simultaneously reporting to several Government
departments and ministries.

The principled case for institutional coordination has consistently been emphasized
by international organisations: A recent ILO General Survey comments:®

The Committee cannot overemphasize the importance of establishing coordination
mechanisms, including through national legislation, to guarantee systemic coherence
between the mandates and activities of the (often) numerous authorities responsible
for the implementation of the various social protection schemes and programmes.
Such coordination has been seen to reduce fragmentation and enhance transparency,
efficiency and cost-effectiveness by reducing duplication, improving access to schemes
and benefits and raising awareness of the system. The Committee notes that, in addition
to coordinating contributory and non-contributory schemes, the coordination and

81

82
83
84
85

In Indonesia, the database for cash transfers is also used for health insurance; there is in fact one registry,
managed at the Vice-president (Cabinet) level and used for different purposes.

ILO, Universal social protection for human dignity, para. 657; Ong and Peyron Bista, 48-49.
Ong and Peyron Bista, 48.
Socialist Republic of Viet Nam, MOLISA, “Ministry of Labour - Invalids and Social Affairs”.

ILO, Universal social protection for human dignity, para. 661.
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strengthening of existing delivery mechanisms is also of the utmost importance for the
effective expansion of coverage and in ensuring that schemes are close to their intended
beneficiaries. Delivery mechanisms at the local level should be part of a coordinated
policy framework as a means of effectively reaching all the intended target groups. In
a context characterized by scarce resources and fiscal pressure, effective coordination
mechanisms are essential to ensure that the available resources are allocated in the
most effective way, and particularly to guarantee the protection of the most vulnerable
members of society.

88. There is an evident need to facilitate and enhance institutional coordination and
consolidation in Viet Nam: It is clear that measures need to be introduced to address
the institutional fragmentation affecting social security policy-making, provisioning and
administration in Viet Nam. Support for this also appears from overarching political
and policy direction enshrined in high-level guiding documents and instruments in
Viet Nam, as indicated below. It may be to the advantage of integrated social security
policy-making and administration, and more generally the ongoing development of
social security in Viet Nam, to consider:

» firstly, establishing a consolidated structure at the apex level, entrusted with providing
ongoing supervision and policy guidance, and facilitating integrated and coordinated
interventions; and

» secondly, ensuring coordination among institutions currently tasked with political and
policy oversight.

89. Rationalization of current political and policy oversight institutions: Except for the
area of health, allthe involved departments and laws remain under the overall framework
of MOLISA, which should be a significant advantage if the Government decides to
facilitate the implementation of Resolution 28 through a more ambitious institutional
and governance reform. It may be helpful to consider the further rationalization of
institutional arrangements, such as the management of social assistance, separating
the management of “regular transfers” (or allowances) and the other functions of
the MOLISA Department of Social Assistance (such as care services and emergency
assistance), thereby ensuring the consolidation of income-support benefits under one
institutional umbrella.t¢ This is a matter which, from a conceptual point of view, is also
discussed in Chapter 3 of this report.

90. Pursuing operational coordination, supported by an integrated database system: A
definite advantage of institutional coordination is that it might help to facility operational
coordination as well. Worldwide experience gives support to this. It has been reported
that increasingly, “single window services” or “one-stop-shops” are being established
at the local level to reduce fragmentation and reach the target population at reduced
cost, while also having the effect of requiring intragovernmental cooperation and
empowering local authorities: “such approaches have been successfullyimplemented in
Brazil, India, Mongolia, South Africa, Tajikistan and other countries, and are particularly
important in facilitating access to social protection for rural populations.”® For this to
operate optimally, database systems need to be integrated.

86 S.Kidd et al., Social assistance in View Nam: Review and Proposals for Reform (UNDP, Development Pathways
and MOLISA, 2016), 12.

87 See ILO, Universal social protection for human dignity, para. 660 for further details and examples. See also
ILO, Maternity cash benefits for workers in the informal economy, 2016, 6.
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91. Establishing a consolidated, centralized coordinating structure - the international
experience: It has increasingly become commonplace for countries to establish an
overarching, apex institution tasked with, among others, ensuring social security system
and institutional coordination and oversight. One of the major advantages of adopting
such an approach is that, while ultimate political responsibility, control and supervision
of the social security system still lies with the government, an institution with the
necessary technical expertise, and representing the interests of all major stakeholders,
is able to give direction and support to the social security system. Government, as the
principal stakeholder, usually makes up a substantial part of the composition of such an
apex institution.

92. Worldwide, examples of apex coordinating structures abound, including in several
ASEAN countries. In Indonesia, the National Social Security Council, as foreseen in the
National Social Security Law of 2004, plays a central role in formulating social security
policies, harmonizing the implementation of the National Social Security System,
monitoring and evaluating social security programmes and supporting the voluntary
integration of hundreds of existing, local health insurance programmes under the
new National Health Insurance System.® In Malaysia, the Malaysian Social Protection
Council was established in 2016 and tasked with formulating a Social Protection Policy
and rationalizing existing and new social protection programmes. Four committees had
been set up, led by relevant ministries and departments.® The National Social Protection
Strategy (NSPS) of Lao People’s Democratic Republic (2020) foresees the establishment
of a National Social Protection Committee, which will be responsible for the general
implementation of the NSPS; the coordination of the various implementing bodies; the
coordination with development partners; the monitoring and evaluation of the NSPS
implementation; and the assessment of the overall situation of social protection in
the country. In Cambodia, the National Social Protection Policy Framework 2016-2025
(2017) foresees the establishment of a National Social Protection Council as the key actor
responsible for the overall coordination and steering of the development of various
social protection strategies and policies, as box 6 details.

88 Ong and Peyron Bista, 49.

89 “Govtdrafting National Social Protection Policy”, Malay Mail, 12 December 2019; University of Malaya, Social
Security Research Centre, Building Inclusive Societies - Aging: Inclusivity; Agenda for the Elderly: Management
of Social Transformation (MOST) UNESCO Senior Officials Meeting, 20 March 2017.
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Box 6
National Social Protection Council (Cambodia)

The National Social Protection Policy Framework 2016-2025 (2017) foresees the
establishment of a National Social Protection Council. The policy framework reflects on:

e Rationale: According to the policy framework, the separate processes of setting up
social protection policies in various ministries and institutions indicate the lack of a
unified coordination mechanism, leading to inconsistencies, gaps and overlaps.

e Composition: The Council will be composed of high-ranking representatives from
relevant ministries and institutions.

 Responsibilities: The Council will (1) coordinate policy drafting on the social protection
system; (2) monitor and evaluate the progress and effectiveness of the social protection
policy implementation; and (3) connect and harmonize the social assistance system
with the social security system.

* Operations and good governance: The Council should have a Secretariat and should
set up specialized committees to promote operational efficiency. The operation of the
Council will be based on the principles of good governance.

Source: Cambodia, National Social Protection Policy Framework 2016-2025, 2017, para. 4.

93. Consider the importance of high-level political and policy documents in Viet Nam
in respect of social security policy development, institutional coordination and
legal reform: There is a need to consider important political and policy guidance in
documents in relation to social protection generally and social security specifically, as
well as the policy development and institutional coordination reflections above and legal
reform. (Party) Resolution 15 of 2012 on Some Key Issues on Social Policies,” covering
the period 2012-2020, emphasizes the need, among others, to ensure social protection
for the whole population. It also highlights systematic legal system, mechanisms and
policies reform to reflect uniformity. (Party) Resolution 18 of 2017 on Some Issues
on Continue Innovation, Organization of the Political Policy System towards Efficient
and Effective Operation®’ contains important principles on institutional coordination
and efficiency. It stresses the need for consolidation to avoid duplication. While it
sets as an objective the reduction of intermediaries, but not the establishment of new
intermediaries, it also supports administrative reforms, and the need to explore new
models of organization structure to achieve streamlining and uniformity. It requires
the Government, ministries and branches to continually renovate, consolidate and
reorganize organizational structures and to achieve functional consolidation. The
implementing (Government) Resolution 10 of 2018 on Promulgating the Government’s
Program of Action for Implementing Resolution No. 18-NQ/TW® emphasizes the task
of among other ministries and ministerial-level agencies to review laws to be amended,
supplemented or promulgated and to review, arrange and streamline organizational
structures, with a view to substantially reducing the number of departments and offices.

90 Viet Nam, Resolution No. 15-NQ/TW dated 1 June 2012 of the Fifth Plenum of the XII Central Committee on
Some Key Issues on Social Policies in the Period 2012-2020

91 Viet Nam, Resolution No. 18-NQ/TW dated 25 October 2017 of the Sixth Conference of the Second Central
Executive Committee XII on Some Issues on Continue Innovation, Organization of the Political Policy
System towards Efficient and Effective Operation.

92 Viet Nam, Resolution No. 10/NQ-CP dated 3 May 2018 on Promulgating the Government’s Program of
Action for Implementing Resolution No. 18-NQ/TW.
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4.3 Legal fragmentation
4.3.1 The value of a legal framework

94. International guidance: In a recent report, the ILO stresses that there are important
reasons for ensuring that social security is embedded in sound national legislation,
including effective supervision, the allocation of the required state funding in the case of
non-contributory benefits, certainty and predictability, sustainability, accountability, and
protection against arbitrary decision-making, as box 7 indicates. Also, aims and objectives
of the social security system are clarified in a coherent legal framework and, importantly,
linkages between the various components of the system can be made clear.

Box 7
Why social security should be embedded in sound national legislation

The rationale for providing a legal framework for social security in national legislation is
indicated inILO General Survey concerning the Social Protection Floors Recommendation:

“ ... a clear legal framework allows for more effective supervision by the State, based
on a long-term strategy, as it generally requires public monitoring of the financial
sustainability of schemes and, in the case of non-contributory benefits, the allocation
of the necessary resources from the state budget. A legislative basis therefore ensures
the continuity of rights and entitlements over time, contributes to the predictability
and sustainability of the social security system and the accountability of the institutions
responsible for its governance, and acts as a safeguard against arbitrary governance.
A clear and coherent legal framework also facilitates the progressive formulation of
overarching aims and objectives for the social security system and the development of
linkages between its various components (including contributory and non-contributory
schemes, and benefits in cash and in kind). The effective implementation of the law in
practice is equally important for the achievement of these objectives.”

Source: See ILO, Universal social protection for human dignity, social justice and sustainable development:
General Survey concerning the Social Protection Floors Recommendation, 2012 (No. 202), International Labour
Conference, 108th Session, 2019, para. 173; see also ILO, World Social Protection Report 2017-19: Universal
social protection to achieve the Sustainable Development Goals, 2017, 5.

95. Also, the ILO Social Protection Floors Recommendation, 2012 (No. 202) states that
basic social security guarantees need to be established by law (para. 7). It stipulates
that national laws and regulations should specify the range, qualifying conditions, and
levels of the benefits giving effect to these guarantees. Impartial, transparent, effective,
simple, rapid, accessible and inexpensive complaints and appeal procedures should
also be specified. Access to complaints and appeal procedures should be free of charge
to the applicant. Lastly, systems should be in place to enhance compliance with national
legal frameworks (para. 7).

96. A legal framework for non-contributory, including universal and social assistance
benefits, therefore fulfils important purposes. Not only does it give the State a clear and
legal mandate to provide social security benefits, but it also expresses the principle that
social security is a human right and a rights-based approach to social security, discussed
in Chapter 3 of this report. Furthermore, such a legal framework gives beneficiaries,
namely poor and vulnerable people, clarity regarding:

* the specific benefits that may be available to them;
* the criteria they have to meet in order to qualify for such benefits;
* the procedures that need to be followed in order to access these benefits;
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97.

a constant mandate to access public funds for social assistance programmes; and

complaints and appeal mechanisms available to them, should they be dissatisfied by a
decision of the relevant institution in charge of paying social assistance benefits.

Infact, ashasbeen noted, “the codification of social rightsis theindispensable foundation
for any social protection system. The individual’s right to protection against risks must
be the object of appropriate legislation and mechanisms are needed to ensure effective
application of this protective legal framework.”*

4.3.2 Viet Nam: A fragmented and uncoordinated legal framework

98.

99.

According to Article 4 of the Law on Social Insurance of 2014, compulsory social insurance
covers the following benefits/risks:

sickness;

maternity;

labour accident and occupational disease;

retirement; and

survivorship allowance.

According to Article 4, voluntary social insurance covers the following benefit categories:

retirement; and
survivor allowance.

100.Furthermore, with regard to health insurance, according to article 12(1)(a) of the Health

Insurance Law of 2008, as amended in 2014, employees on indefinite contracts or
contracts of at least a full three months’ duration, as well as salaried business managers
and officials and civil servants (collectively referred to as “employees”) are covered by
the law. Also, Chapter VI of the Law on Employment of 2013 provides for unemployment
insurance.

101.Social assistance is said to be applicable for distinct Vietnamese groups - people

who belong to disadvantaged groups including the poor; people living in remote,
mountainous and ethnic minority areas; workers in rural areas and the informal
economy; unemployed workers; the disabled; children; old-age and sick people; and
those affected by natural calamities and other force majeur risks.**

102.Important shortcomings in the compulsory and non-compulsory social security

domains need to be noted.

Firstly, the contributory framework does not provide for family benefits (including child
benefits) and disability benefits.

Secondly, voluntary social insurance only covers two long-term benefits - old age and
survivorship - which may not address the priority needs of informal (economy) workers.

Thirdly, the contributory and non-contributory frameworks are dealt with and seen as
two alone-standing frameworks, with no clear attempt to develop an integrated social
security response to social risks, for example through multi-tiered arrangements - as
discussed above.

93

94

Pino and Confalonieri, 136; see also 132. Pino and Confalonieri further remark that protective legislation
also addresses power imbalances which create or maintain vulnerability for individuals or marginalized
groups, mainly through anti-discriminatory measures.

P. Houng, “Laws and policies for providing social insurance to non-citizens working in Vietnam”, draft
report submitted to the ILO (unpublished), 20.
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103.The present fragmentation is cemented in the current diversity of legal instruments.

This has created anomalies and inconsistencies, at times leaving major gaps in coverage.
Retirement coverage in Viet Nam illustrates this conclusion. Considering the provisions
of the Labour Code of 2019, the Law on Social Insurance of 2014 and the Law on the
Elderly of 2009, it is clear that a large number of older people are effectively excluded
from receiving social security old age benefits. They are those above the age of 60 (in
the case of men) or 65 (in the case of women), who may have contributed to VSS and
are entitled to a higher retirement pension, and those 80 years and above, who may not
qualify for a VSS pension®. As a recent ILO report notes:*

The existence of different legislations creates inconsistency in the implementation
of social security benefits. For instance, those who have contributed to the VSS for at
least 20 years can receive a higher value social insurance pension at retirement age -
currently set at 60 years for men and 55 for women by the Labour Code. Everyone who
does not qualify for a VSS pension is eligible for a social pension, however, only at the
age of 80 as established independently by the Elderly Law. This leaves the majority of the
population with no access to income security for a period of 20 to 25 years.?” Such design
gaps are a symptom of the fragmentation in policy structures, in this case between the
Labour Code, the Social Insurance Law and the Elderly Law, and are precisely the kind
of weaknesses that well implemented multi-tiered systems are meant to address.

104.While all of the social security benefits, except for medical care, fall under MOLISA's

policy mandate, the social security risk areas and benefits remain scattered across
several pieces of legislation. In particular, social assistance is provided for in Decree
136. Also, certain core social insurance benefits are contained in other, separate laws.
For example, unemployment insurance and employment injury are currently requlated
under the Law on Employment of 2013 and the Law on Occupational Safety and Hygiene
of 2015 respectively. They are also administered separately by the corresponding
departments within MOLISA. This presents several challenges to the effective and
coherent management of social security in Viet Nam.%

105.Even as far as particular social risk areas are concerned, there are unhealthy overlaps

and attimes inconsistencies in the legal regulation. For example, employee injury benefit
arrangements are contained in both the Law on Occupational Safety and Hygiene of
2015 (Articles 41-62) and the Law on Social Insurance (Articles 42-52), with a confusing
range of largely overlapping and at times inconsistent provisions. Also, the position of
Viethamese overseas workers is captured in several laws, including the Law on Social
Insurance, the Law on Occupational Safety and Hygiene of 2015 (Article 67) and the Law
on Vietnamese Workers Working Abroad under Contract of 2006.

106.This state of affairs contributes to significant overlaps, gaps and inconsistencies in the

legal domain. In particular, social assistance is not subject to the rights-based oriented
regulation evident from the provisions of the Law on Social Insurance, as indicated
above.In fact, social assistance is not regulated by an instrument adopted by Parliament,
but by a lower-level legal instrument - a Government Decree - and does not enshrine
a legal entitlement to social assistance. More broadly speaking, the legislative ethos
that applies to the benefits covered under the Law on Social Insurance may not be
relevant to contributory benefits provided for in other laws. Also, matters which require
uniform treatment, such as complaints and appeals, are not consistently regulated - in

95
96
97

98

as of 2020.
Ramirez Lépez, Tsuruga and Cunha, 3.

It should be added that older persons between the ages of 60 and 79 who live alone in a poor household
are entitled to a means-tested benefit. However, as indicated elsewhere in this report, this still leaves a
large number of older people outside the sphere of protection.

Ramirez Lépez, Tsuruga and Cunha, 3.
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fact, in some instances, such as social assistance, a dedicated complaints and appeals
mechanism is not provided for. In addition, the consistent administration of social
security by different departments of MOLISA may be impacted, for example as a result
of the different review calendars applicable to the respective legal frameworks.

107.Furthermore, as different legal definitions apply to key concepts, the personal sphere of

application may vary, implying that some workers and their dependants may qualify for
benefits under one or more of the laws, but not under another. As has been indicated,

While benefits requlated under the Social Insurance Law and the Law on Occupational
Safety and Hygiene are available to all workers with a labour contract of 1 month or
longer, unemployment benefits are only available to workers with contracts of at
least 3 months. This is because the 2014 reform of the Social Insurance Law could be
incorporated by the 2015 revision of the Law on Occupational Safety and Hygiene, but
the Employment Law has not been reviewed since 2013. As a result, workers whose
contracts are extended on a short-term basis might be covered by most benefits, they
will not be able to access unemployment benefits.?

108.The preceding paragraphs and chapter 3 and 4 of the report have highlighted several

inconsistencies, gaps and overlaps in the social security legal system - including in
relation to governance arrangements and the scope of the social security contributory
and non-contributory regimes in Viet Nam. Other key examples include the following.

(a) Significant differences exist in the scope of employees covered by the various social
insurance laws, compared with the provisions of the 2019 Labour Code. For example,
the Law on Social Insurance requires a contract duration of at least one month and
the Law on Employment a contract duration of three months; the Labour Code
contains no such restriction.

(b) Domestic workers are excluded from the scope of the Law on Employment, but not
the Law on Social Insurance.

(c) Those involved in several forms of non-standard work are excluded from coverage,
unless they work in the context of an employment relationship, in particular affecting
many gig workers, supply chain workers, those engaged in the informal economy,
and those involved in multi-party employment relationships.

(d) Also, particular non-employee categories, namely business household heads, business
managers and managers of cooperatives, are in need of social security coverage.

(e) Inconsistent treatment of multi-employer situations - in some cases only the first
employer has to contribute to social insurance; otherwise, all employers have to
contribute.

(f) The retirement age indicated in the Labour Code and the Law on Social Insurance is
not synchronized.

(g) ForeignworkersinVietNam are excluded fromthe voluntarysocialinsurance scheme,
while currently Vietnamese workers abroad are excluded from the compulsory social
security scheme.'®

(h) Maternity as a life cycle risk is currently excluded from the social assistance domain.

99
100

Ramirez Lépez, Tsuruga and Cunha, 3.

Foreign workers in Viet Nam working with work permits of practice certificates or practice licences, coverage
is extended under the compulsory scheme (Article 2(2) of the Law on Social Insurance (2014)). However,
(all) foreign workers are excluded from the voluntary social insurance scheme, as persons covered by
the voluntary scheme must be Vietnamese citizens (Article 2(4)). Vietnamese workers abroad, although
currently excluded, may in future be expected to participate in the compulsory scheme in terms of new
draft legislation - as indicated in the separate report by the consultant submitted to the ILO.
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(i) Currently, no provision is made for a reduced pension calculated on the basis of a
shortened contribution period (in particular in relation to compulsory social insurance).

(j) Criticalsocialassistance areasare notcovered by Decree 136:suspension, cancellation
and lapsing of benefit; review of and increased/reduced benefit payment; protection
of the individual against abuse; and enforcement and inspection.

109.Also, in this regard, social insurance laws may not be appropriately aligned with labour
law provisions and health law provisions. This may detrimentally impact the scope of
social security provisioning of particularly vulnerable workers. For example, unlike the
position before, the 2019 Labour Code now provides for workers covered by verbal
employment contract in respect of employment of less than one month’s duration to
be included by the Labour Code in most instances;'®" however, they are excluded from
the sphere of application of the Law on Social Insurance. Also, with regard to health
insurance, as indicated above, in accordance with the provisions of the Health Insurance
Law of 2008, as amended in 2014, employees on contracts of less than three months’
duration, are not covered by this law - again a clear inconsistency with the sphere of
application of the Law on Social Insurance is indicated.

110.Considerations such as those outlined above stress the need to have a uniform,
consolidated legal framework to regulate, and administer the social security system
consistently, equitably and effectively. It has been suggested that “at a minimum level, it
is advisable that key design parameters such as personal scope,’ insurable earnings,'®
and value references' should be established in a principal legal document so that
they may be coherently designed, monitored and reviewed when necessary. A more
comprehensive approach would be to pursue the expansion of the Social Insurance
Law into an overarching Social Security Law.”'% These matters should be appropriately
aligned and, ideally, be captured in a single legal framework.

111.In particular, as indicated earlier, achieving the objective of a multi-tiered system as
foreseen by Regulation 28, should be supported by a consolidated legal framework,
whether in separate but aligned laws or a single consolidated law, encompassing all
benefit types, from both a social insurance and social assistance perspective. Otherwise,
coverage gaps may take a long time to close.

4.3.3 The need for a legal framework that is consolidated and integrated

112.The need for an appropriate legal framework/instrument: The different components
of social security in Viet Nam should all be captured in a legal framework, possibly in
a consolidated law, which reflects the requirements of a rights-based approach (see
Chapter 3 above). The key reform dimensions, including the institutional framework,
mandate and process required to drive and inform the reform, as well as key lessons
from social security reform experiences in other jurisdictions, are set out in Chapter
8 of this report. Even in countries of the global South, social assistance is increasingly
embedded in national legislation - as was recently remarked, in the African context,
“Countries in Africa are increasingly enacting national laws in line with the constitutional

101 Labour Code No. 45/2019/QH14.

102 Eligibility arising from nature of labour contract and age, where applicable.

103 The base upon which contribution premiums and benefits are calculated, in Viet Nam a portion of total
earnings.

104 Monetary references used to express constant values such as definitions of base salaries, and insurable
earnings.

105 Ramirez Lopez, Tsuruga and Cunha, 3. References in the original have been retained and incorporated in
the footnotes immediately above.
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provisions covering social assistance.”'% Of course, it may be necessary to develop such
an integrative, coordinating legal framework progressively, as it may take some time to
shape the contours of the overall statutory social security framework.™’

113.The legal framework pertaining to key social security dimensions and substantive

parametric elements should be reflected in law(s) adopted by parliament, and
not in secondary legislation: This is an important principle. A recent ILO document
explains:

While recognizing the need for delegated or secondary legislation, which offers greater
flexibility in its adoption and future modification, the Committee considers that, wherever
a legal framework for social protection is predominantly comprised of delegated or
secondary legislation, the system is more likely to be affected by changes of government,
with the risk of undermining and perhaps forfeiting the necessary long-term vision
and sustainability. Conversely, statutory provisions offer greater guarantees in terms
of rights and obligations, participation, legal security and certainty. The Committee
further considers it preferable, subject to the relevant constitutional requirements, not
to confine the legislative dimension of social protection solely to framework laws, with
the substantive parametric elements being left to the regulatory level.’%®

114.The legal framework/law should reflect integrated and aligned approaches:

One of the key issues is the need to ensure that the legislative framework for social
assistance should fit within the broader picture of the social security and the broader
social protection system of a country. All too often, social assistance schemes and their
underlying statutory instruments are developed piecemeal, without consideration of
the rest of the system - as is seemingly the case in Viet Nam, as explained earlier in
this report. Ideally, therefore, the emphasis should be on having an overarching legal
framework in place indicating where and how the different components of the system
fit together, and what the role and place of social assistance is within this system. Some
attempts to do this appear in the social security legal frameworks of several other
countries. For example, the Indonesian Law Concerning the National Social Security
System (Law 40 of 2004) - as is the case with the subsequent Law on the Implementing
Agency of Social Security (Law 24 of 2011) - has been described as creating “a peculiar
combination of social assistance and social security,”'® especially in health coverage,
given the integrated healthcare system comprising contributory and non-contributory
elements, thereby extending coverage to both workers and those who cannot afford to
contribute. Other countries, also in the global South, have also done so.™°

115.Basic social security guarantees should be established by law. National laws and

regulations should specify the range, qualifying conditions and levels of the benefits
giving effect to these guarantees. Impartial, transparent, effective, simple, rapid,
accessible and inexpensive complaint and appeal procedures should also be specified.
Access to complaint and appeal procedures should be free of charge to the applicant.
Systems should be in place that enhance compliance with national legal frameworks.
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UNDP, The State of Social Assistance in Africa, 2018, 65.

ILO, Universal social protection for human dignity, paras 611, 614.
ILO, Universal social protection for human dignity, para. 614.

Y. Guérard, The New Indonesian National Social Security Law, 2005, 5.

See, for example, the Mozambican Law on Social Protection of 2007, which makes overall provision for the
different components of the social protection system in Mozambique, as well as the Social Protection Code,
2016 of Gabon (a general social security law, containing the classic nine ILO contingencies, indicating how
both social insurance and social assistance mechanisms have to be used to achieve universal coverage).
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116.Key issues to be contained in overarching Vietnamese legal framework/law: In
accordance with Paragraph 7 of Recommendation No. 202 on National Social Protection
Floors, national laws and regulations should specify basic social security guarantees.
Apart from impartial, transparent, effective, simple, rapid, accessible and inexpensive
complaint and appeal procedures, the following needs to be specified:™"

(a) Thematerial scope of coverage: therisk or contingency covered, orthe circumstances
under which a person can obtain a benefit.

(b) The personal scope of coverage: who is covered, in respect of which benefits. In
some cases, the scope of coverage is defined broadly, but entitlements are restricted
to those who meet certain conditions; in other cases, the scope of coverage is
defined by specifying the personal attributes of those who are intended to qualify
for coverage.

(c) The type and nature, or range, and duration of the benefits available to the
persons covered in the event of a contingency, risk or situation covered by the law
and for which protection is afforded. Such benefits, in accordance with Paragraph 9(2)
of the Recommendation, ‘may include child and family benefits, sickness and health-
care benefits, maternity benefits, disability benefits, old-age benefits, survivors’
benefits, unemployment benefits and employment guarantees, and employment
injury benefits as well as any other social benefits in cash or in kind.’

(d) The level or amount of the benefits to be provided: what will a person receive, in
cash or in kind, if they are entitled to a benefit.

(e) The qualifying conditions, also referred to as conditions of entitlement or eligibility
criteria, that have to be met to qualify for a benefit, which should be formulated
clearly, with the necessary definitions.

117.The need for a systematic revision of regulatory instruments: Bearing in mind the
considerations expressed above, itis necessary to develop a framework for systematically
revising all relevant social security regulatory instruments, on the basis of policy
directions expressed in overarching policy-setting instruments, including Resolution 28
on Social Insurance Policy Reform and any other overarching national social protection
policy, strategy or plan of action that may be developed. This report deals with these
matters, from the perspective of the social security system personal and material scope
of coverage and social security governance arrangements, and also suggests pathways
to achieve this.

4.3.4 Strengthening compliance with the legal framework"'?

118.International standards and practice concerning enhancing compliance: It is
common for national social security legislation to establish specific measures to ensure
compliance with the legal obligations of the parties concerned. ILO Social Protection
Floors Recommendation No. 202 of 2012 confirms that “systems should be in place that
enhance compliance with national legal frameworks”.

119.Enforcement mechanisms, and principally inspection and monitoring systems,
supported by sufficiently dissuasive penalties, constitute the core of ensuring
compliance. As indicated in a recent ILO world-wide survey:'?

111 ILO. 2019. Universal social protection for human dignity, social justice and sustainable development: General
Survey concerning the Social Protection Floors Recommendation, 2012 (No. 202). International Labour
Conference. 108th Session, 69-70.

112 For this part, reliance has in particular been placed on ILO, Universal social protection for human dignity,
paras 190-196.

113 ILO, Universal social protection for human dignity, para. 191.
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On-site inspections and the auditing of employers’ documents are important tools in
ensuring compliance with social security legislation. Inspections may be undertaken
by the labour inspection system, the social security system itself, or both systems,
or through an integrated system. Institutions undertaking inspections may have the
competence to register undeclared employees.

120.Compliance challenges experienced in the Viethamese social security system:
Several problems have been reported in, firstly, the Vietnamese inspection system and,
secondly, the failure on the part of employers to declare and register employees and, in
particular, to comply with their obligations to pay over premiums or contributions. As
regards the inspection system, it has been reported that,

Compliance with the law is particularly low in the construction sector, partly due to the
employers’ lack of information about their social security rights and responsibilities.
In Viet Nam, inspections in the construction sector are only undertaken in enterprises
rather than on construction sites due to limited capacities. The scope of inspections
is limited to the payment of contributions for registered (full-time) employees and
neglects other more prevalent methods of evading social insurance payments in the
sector, such as non-registration of employees.”*

121.The need to ensure that employees enjoy social security support despite employer
failure: The failure to register employees and transmit employer and employee
contributions has been raised as an issue of great concern by MOLISA in the course of
consultations. It has in particular been reported that the current framework of sanctions
and penalties apparently has little impact on dealing with this problem effectively. It is
inappropriate to exclude workers from coverage in the event where the employer fails
to register workers and/or where the employer fails to deduct, and transmit employee
contributions - especially where, as is the case in Viet Nam, workers engaged in an
employment relationship do not have the option to self-register.

122.Complementary measures may need to be considered: There may be a need to
consider additional and alternative enforcement mechanisms, over and above the
seemingly ineffective mechanisms currently available and used in the Vietnamese
system. As suggested in a recent ILO publication, sustained compliance can be ensured
via a range of complementary initiatives, including:'®

* the exclusion from public tenders of economic operators that fail to meet their obligations
relating to the payment of social security contributions and interest on overdue payments
in the case of the non-payment of contributions within the time limits;

* the establishment of a centralized system of employment and social security data
and for the collection of contributions;

» closer cooperation between the institutions involved in the administration of social
security and the tax authorities, including the exchange of data;

* making employers liable for the costs incurred by the State for the treatment
of workers who are victims of avoidable accidents, in the event of negligence or
misconduct by the employer;

* training and awareness-raising campaigns ensuring that: (a) the persons protected,
especially the most vulnerable, are aware of their rights and obligations, as well as

114 Q.A. Nguyen and N. Cunha, Extension of social security to workers in informal employment in the ASEAN region
(ILO, 2019), 47, box 3.5.

115 ILO, Universal social protection for human dignity, paras 194-196.
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of the remedies available to them; and (b) employers are fully acquainted with their
obligations in this context; and

* linking non-compliance to a well-developed, user-friendly, easily accessible and
effective system of complaints and appeals.

123.Provide in the legal framework and enforcement practice for extended compliance
measures: In view of the above, it is recommended that the following additional
measures for enhanced compliance, over and above the current range of measures, be
considered and incorporated in the Vietnamese social security legal framework, ideally
in an overarching law that applies to all (contributory) arrangements:

e enhance inspection capacity by involving both MOLISA and VSS inspectors in
monitoring and enforcing compliance;

» treat collection and inspection functions separately to help inspection focus on compliance;

» extend the scope of work undertaken by inspectors and adjust how they perform
their functions to cover all labour market sectors and all issues related to compliance,
including the non-registration of employees;

* exclude non-compliant employers from public tenders and/or other selected
arrangements in the public domain;

* enhance a centralized system of employment and social security data, including for
the collection of contributions;

e establish close collaboration with the tax authorities;

¢ make non-compliant employers liable for costs incurred by the state and/or social
security institutions where benefits are transmitted to employees;

* strengthen in law and in practice a well-designed and user-friendly complaints and
appeals system, as elaborated in Chapter 4 of thisreport, and include non-compliance
by employers as a core element of the scope of this system;

* allow employees to self-register and provide them easy access to checking with the
VSS whether contributions have been deducted and transmitted; and

* investindedicated training and awareness, aimed at both protected persons and employers.
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I The importance of universal and
multi-tiered approaches: Viet Nam

5.1 Achieving comprehensive social security linked to universal and
multi-tiered approaches

124.Why it is important to consider adopting universal and multi-tiered approaches
in Viet Nam: Social security systems should ultimately aim to extend social security to
everyone - in accordance with the right to social security accruing to every person in
terms of universally endorsed human rights instruments, and the UN-driven goal to
leave no one behind. This goal of comprehensive and universal social security requires
that at least a minimum, and incrementally a higher level of protection across the life
cycle, should be available to everyone. This applies to Viet Nam as well.

125.Countries pursue different ways of achieving such an outcome, usually in a mix of
contributory and non-contributory modalities. Increasingly, countries are resorting
to two principal approaches (or a combination thereof). The first approach relies on a
universal benefits regime, in the form of either universal tax benefits and/or universally
applicable national insurance scheme benefits, relying in part on government subsidies,
aimed at essentially covering the whole population, regardless of employment, social
or income status. Universal pension systems and inclusive national health insurance
arrangements, such as the Vietnamese social health insurance scheme, are good
examples of this approach. The second approach adopts a multi-tier regime, whereby
(as a rule) in its simplest form, the non-contributory/tax-financed (social assistance)
component constitutes the first tier; the contributory component (which could involve
contributions paid by the state as well, also in the form of subsidized contributions)
the second tier; and supplementary contributions on a voluntary basis the third tier.
Universal systems can also be complemented by other tiers.

126.The design of a multi-tiered regime requires careful calibration of the different tiers
or pillars, in order to avoid both duplication of and gaps in coverage; to ensure that
incrementally coverage is extended to all of those affected by particular life-cycle risks; to
facilitate the reduction of poverty and meaningful protection by gradually implementing
both a minimum and a higher-level, adequate benefit; and to enable the optimal use of
financial resources, including public finances. Of course, when calibrating the different
tiers, it is crucial to proceed in a way which will heed and achieve long-term social
security objectives set by the country concerned. In the case of Viet Nam, the principle
that social insurance should constitute the main avenue of ensuring social security in
the country, as expressed in Resolution 28 and several other national documents, is of
critical importance, as indicated below.

127.Universal and multi-tiered approaches in the Vietnamese social security system:
As discussed below, Viet Nam has achieved remarkable results in health coverage
extension, via its social health insurance scheme. Viet Nam has done this essentially
through gradually implementing contributory benefits, but also through significant
fiscal support - in particular, by introducing various levels of tax-financed contributory
support to different vulnerable categories of persons, and tax-based interventions to
reduce the level of co-payments, differentiated for distinct beneficiary categories.

128.Resolution 28 of 2018 - the Master Plan on Social Insurance Reform (MPSIR) and its
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corresponding implementation plan,'® read with the Master Plan on Social Assistance
Reform and Development (MPSARD), expressed in Decision 488 of 2017 - and its
corresponding implementation plan (2019), reveal Viet Nam’s clear intention to
establish a multi-tiered social security system, where tax-financed and contributory
benefits work together to achieve universal coverage.”” In Viet Nam, the development
of a multi-tiered social security system is a new phenomenon. In several respects, the
contributory and non-contributory tiers of the Viethamese social security system were
developed independently, resulting in a fragmented and at times incoherent system
filled with gaps and overlaps.'® Resolution 28 provides the strongest indication thus far
of the resolve to introduce a multi-tiered regime.

129.Implementing appropriately calibrated/aligned multi-tiered social security
benefits: Box 8 highlights conclusions on the subject.

Box 8

Implementing appropriately calibrated/aligned multi-tiered social security
benefits in Viet Nam

These conclusions can be drawn in relation to well-calibrated or well-aligned social
security benefits system in Viet Nam:

1. The envisaged reform of the Social Insurance Law, linked also to the reform of other
elements of the Vietnamese social security system, provides a unique opportunity
to bring about the necessary alignment between contributory and non-contributory
benefits, significantly extend coverage, improve adequacy of benefits, streamline
governance and administration arrangements and, generally, strengthen the social
security system. However, materializing this requires in particular the alignment
or, ideally, the consolidation of the various social security legal instruments and
a uniform governance and administration framework. These matters are in part
reflected on elsewhere in this report.

2. A multi-tiered structure should first and foremost be reflected in the design of the
social security system. It should furthermore be supported by an underlying policy
framework providing guidance towards the achievement of the integrated structure;
a legal framework that contains the required mandate for action, provides a rights
basis, and regulates the harmonisation content and process; a financial framework
that ensures adequate financing of an integrated benefit regime; and an integrated
governance and operational framework.

5.2 Social health insurance

130.Social health insurance in Viet Nam - a remarkable achievement: Social health
insurance in Viet Nam is driven by a strong political and constitutional commitment to make
comprehensive contributory-based health care available to the Viethnamese population, and
is underpinned by a dedicated legal, policy and strategic framework. After a three-year pilot,
social health insurance was introduced in 1992 and incrementally expanded to include an

116 Viet Nam, Resolution 125 on Government’s Action Program - Implementation of the Resolution 28-NQ/TW
of May 23, 2018 (Resolution No. 125/NQ-CP) (Viet Nam)

117 See also P. James and S. McClanahan, Assessing the Adequacy of Tax-financed Social Protection in Viet Nam
(ILO, 2019), x.

118 Ramirez Lépez, Tsuruga and Cunha, 1.
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ever-increasing range of categories of contributors and beneficiaries. By 2018, it exceeded
targets by reaching about 88 per cent of the population; the target for 2020 is 90 per cent,
and for 2025 95 per cent.”® Two critical budget-provided financial incentives have helped the
scheme to reach this extensive level of coverage, and to make health expenses affordable,
in particular for the poor and other vulnerable groups in society. The first incentive comes
in the form of a State subsidy towards the payment of contributions, which differentiates
between several member categories: formembers of poorand near-poor households, ethnic
minorities in difficult areas and people living on islands, the Government subsidizes 100 per
cent of the health insurance contributions. For other but not all categories, the Government
pays a lesser subsidy percentage. The second financial incentive relates to the Government’s
involvement in terms of cost-sharing of the health expenses: The Government revised the
co-payment rates for the poor and near poor, whose health expenses are reimbursed 100
per cent and 95 per cent, respectively.’

131.A third component, which has been critical in reaching comprehensive coverage, is the
mandatory nature of the scheme, thereby enhancing enrolment.™

132.Social health insurance in Viet Nam provides several pointers for incrementally
achieving comprehensive, universal social security coverage: Important lessons can
be learned from the Vietnamese social health insurance experience, as far as universal,
comprehensive coverage is concerned, and the careful calibration of tax-financed and
contributory components. Box 9 highlights five key components.

119 1ILO, Expanding Social Health Protection: Towards Equitable Coverage in Viet Nam, 2019; Viet Nam, Resolution
No. 20-NQ/TW on Enhancement of Citizens’ Health Protection, Improvement, and Care in New Situation
of 2017.

120 Nguyen and Cunha, Extension of social security to workers, 58.

121 Nguyen and Cunha, Extension of social security to workers, 59.
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Box 9
Key lessons from Vietnamese social health insurance

Achieving comprehensive, universal social security coverage informed by a calibrated tax-financed and
contributory framework should draw on five key lessons from the Vietnamese social health insurance
experience:

Tax-financed support is indispensable for reaching universal, comprehensive coverage and
enhancing risk pooling: Viet Nam would not have reached its social health insurance achievements
without significant tax-financed support. Of particular importance, a considerable part of the
tax-financed support is employed to bolster the contributory regime: subsidies make up around 60
per cent of the social health insurance revenue, thereby illustrating how important subsidization can
be for extending coverage.’ In addition, tax-financed support is also targeted at reducing beneficiary
co-payments (out-of-pocket expenses), and making a substantial investment in hospitals, health
centres and human resources in health.? All of this has contributed to strengthen the risk-pooling
function of social insurance arrangements, in order to optimise the breadth and equitable nature of
coverage.

The need for political commitment and a dedicated legal, policy and strategic framework:
Political commitment and support has been foundational to giving shape and direction to the
incremental unfolding of social health insurance in Viet Nam. This is apparent, among others, from
the Party Resolution adopted at the 6" Meeting of the 12t Central Committee in 2017.2 The success,
in overall terms, of Vietnamese social health insurance is also a product of the rights-based approach
embedded in the constitutional and broader legal domain. Article 38(1) of the Constitution of the
Socialist Republic of Viet Nam (2013) provides for the right to health care and protection, while Article
58(1) states that the State shall “exercise health insurance for [the] entire people”. The constitutional
commitment has been reflected in key legislation,* and a large range of several subordinate legal
instruments,® and supported by a national policy and strategy framework.®

Compulsory participation has been instrumental in achieving coverage extension, in particular
as far impoverished and vulnerable population groups are concerned: Making Vietnamese social
health insurance mandatory for all has contributed significantly to making the scheme inclusive
and reaching the poor, the near-poor and other vulnerable groups, even though some challenges
remain. As has been noted in general terms, but applicable to Viet Nam as well:

“The expansion of voluntary coverage through subsidies often creates a situation whereby relatively,
better-off self-employed workers are covered by the social health insurance, while the rest of
the population, often the rural poor and urban informal workers, are not protected or are only
inadequately protected. Moreover, voluntary schemes suffer from adverse selection, with members
only joining the scheme when they need to access medical care.””

Integration is a key element: One of the key components of achieving comprehensive coverage
has been the focus on integrating diverse elements of the broader health care system. In particular,
integrating the compulsory and voluntary parts of the system in a mandatory regime in 2005, as well
as the Health Care Fund for the Poor into the national health insurance scheme in 20082 has played
an important role in synchronising social health insurance in Viet Nam.

An incremental approach required: As a rule, achieving comprehensive, universal social security
coverage implies a gradual, stepwise expansion of the system, supported by clearly indicated
objectives, dedicated and strategic interventions, and measurable targets. It has taken Viet Nam
more than 30 years since the first pilot to achieve the current high level of coverage of social health
insurance, even though several remaining challenges need to be addressed - among others, in
relation to the extent and adequacy of coverage.

"Nguyen and Cunha, Extension of social security to workers, 59. 2World Bank, Moving Toward Universal Coverage
of Social Health Insurance in Vietnam; Aparnaa Somanathan, Ajay Tandon, Huong Lan Do, Kari L. Hurt and Hernan
L. Fuenzalida-Puelma, Moving Toward Universal Coverage of Social Health Insurance in Vietnam (World Bank, 2014).
3 Viet Nam, Resolution No. 20-NQ/TW on Enhancement of Citizens’ Health Protection, Improvement, and Care in
New Situation, 2017. 4 Viet Nam, Law on Health Insurance (2008) (Law No. 25/2008/QH12), 2008; and Viet Nam,
Law amending the Law on Health Insurance (Law No. 46/2014/QH13), 2014. ° For a recent example, see Viet Nam,
Decree 146/2018/ND-CP on Elaborating and Providing Guidance on Measures to Implement Certain Articles of Law on
Health Insurance (17 October 2018). ¢ See the National Health Plan, contained in Government of Viet Nam, Ministry
of Health, Plan for people’s health protection, care and promotion 2016-2020, 2016; and the National Health Strategy,
reflected the Prime Ministerial Decision on Approving the National Strategy to Protect, Care, and Improve Public
Health during 2011-2020, and the Orientation towards 2030 (Decision No. 122/QD-TTg of 10 January 2013). 7 National
Health Plan, 59. 8 Under the Health Care Fund for the Poor, beneficiaries were enrolled in VSS’ Social Health Insurance
Scheme; see ILO, Expanding Social Health Protection: Towards Equitable Coverage in Viet Nam, 2019.
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5.3 Multi-tiered pension reform

133.0verall perspective: Pension coverage provides an important but developing example

of a multi-tiered approach in Viet Nam. Yet, as indicated below, considerable further
scope exists for appropriately calibrating or aligning the tax-financed social pension and
the contributory pension regime, to achieve three objectives: universal/comprehensive
protection, the adequacy or quality of coverage, and adhering to the principle, expressed
in Resolution 28 and several other policy instruments, that social insurance should
constitute the main avenue of ensuring social protection. The changes to achieve the
multi-tiered outcome need to be reflected in the social security legal framework as well.

134.Current benefit provisioning: The current framework of benefits available to older

persons in Viet Nam can be summarized as follows:

» Thesocial pension (allowance), payable to all elderly above the age of 80, is essentially
a pension-tested benefit - the social pension is payable to all those above this age
who do not receive a contributory (VSS) pension benefit.'??

* A means-tested pension for people aged 60-79 depends on strict conditions: it is
only available to those living in poverty and with no family support.’®

» Contributory pensions are available under the social insurance regime regulated by the
Law on Social Insurance and paid by the VSS: both a compulsory scheme for those with
an employment contract of at least one-month’s duration and a voluntary scheme for
all other workers, including self-employed and other informal economy workers.

135.The need for urgent reform of the retirement benefit system in Viet Nam, also to

be reflected in the social security legal framework: The rapid ageing of Viethamese
society is of particular concern. Currently, 12 per cent of the population is aged 60
and above, projected to rise to 18 per cent by 2030 and 23 per cent by 2040. Unless
appropriate reform steps are urgently taken, this will place an unsustainable burden
on society as regards both State revenue and social insurance funding. '** Without a
significant expansion of the tax-funded scheme, 16.4 million elderly - or 79 per cent
of the 20.7 million elderly above the statutory retirement age in 2030 - risk ending up
without a pension. Therefore, the only solution to extend effective coverage in this
context is the establishment of a wider tax-funded pension scheme, integrated into
a multi-tier pensions system.’ Also, the reform necessitates that a range of crucial
matters be addressed, impacting on the design of the contributory regime - including
the inequal retirement age for men and women, the unsustainable replacement rate of
the VSS pension, the high number of lump-sum withdrawals, and parametric reforms,
among others, needed in relation to (i) the reliance on base salaries rather than the full
wage complement for calculating contributions and (ii) the long qualifying period for
benefits to accrue.'” To this can be added the need to develop an appropriate framework
for the meaningful participation in the contributory regime of those operating in the
informal economy - without which the majority of the workforce risk being excluded.
This matter is dealt with more extensively in a separate report.'? Finally, when reforming
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L. Tsuruga, N.M.S. Cunha and Q.A. Nguyen, Summary note on options for the design of a multi-pier pension
system in Viet Nam (ILO, 2019) 6-7.

Tsuruga, Cunha and Nguyen, 7.

S. Kidd, B. Gelders and A. Tran, A comprehensive old age pension system for Viet Nam: Delivering on Resolution
28/NQ-TW (ILO, 2019), 2.

Tsuruga, Cunha and Nguyen, 7.
See Tsuruga, Cunha and Nguyen, 7-8.

Olivier, Extending social security to informal economy workers.
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the contributory regime, consideration should be given to introduce measures that
will help to address gender disadvantage in the pension regime, suffered by women
contributors and beneficiaries. Importantly, all of the issues raised above also need to
be incorporated in the legal framework.

136.The vision for retirement reform established by Resolution 28 (the MPSIR) and
the MPSARD: Significant reforms of the current contributory and non-contributory
retirement regimes are foreseen by Resolution 28 and the MPSARD. Key dimensions of
these reforms concern the following:

* mostimportantly, as Resolution 28 advocates, introducing a multi-tier social security system;

* inthe contributory pension framework, (among others) amending the regulations on
qualifying conditions by (i) shortening of the minimum social insurance participation
period and (ii) adjusting the old-age pension calculation formula;

» expanding compulsory social insurance coverage to other vulnerable groups of
people, while accelerating the increase in number of informal sector workers
transitioning to the formal sector and participating in the social insurance scheme;

e arranging to increase the retirement age in a phased manner, and making
unemployment insurance support available to older workers to support their
continued employment;

* adjusting accrual rates to maximize replacement rates of the contributory old-age pension;
* indexing old-age pension relatively independent to the wage of working persons; and

* reducing the age of eligibility for the non-contributory universal social pension to 75
(70 for ethnic minorities).

137.Internationalstandardsindicatekeyobjectivesofold ageprovisioning: Overall,adequate
old-age pensions are essential to ensure the right to at least basic income security and life in
dignity in old age.’?® The minimum requirement, as set out in ILO Recommendation No. 202
of 2012, is to ensure basic income security, at least at a nationally defined minimum level,
for older persons (Paragraph 5(d)). The higher-level requirement, translated into minimum
income replacement rates to be achieved in accordance with ILO Convention No. 102 and
the advanced target set in ILO Invalidity, Old-Age and Survivors’ Benefits Convention, 1967
(No. 128),'® is aimed at maintaining pensioners’ purchasing power stable.™®® International
standards also relate to the adoption of a suitable legal framework, as reflected on in part
4.3.3 of this report and again below.

138.International experience - contributory arrangements: Invariably, countries aim at
setting up national contributory-based pension schemes to achieve income smoothing
and adequate levels of benefits for large groups of the population. This is true of ASEAN
countries as well. As a rule, these schemes are compulsory, at least for those working in
the formal economy, within the framework of an identifiable employment relationship. The
ILO suggests that these schemes should be publicly managed and have defined benefits.'!

128 ILO, Universal social protection for human dignity, para. 190.

129 The minimum income replacement rate, set at 40 per cent in Convention No. 102 and 45 per cent in
Convention No. 128, needs to be achieved through any combination of social security old age provision
modalities, and not only the contributory system.

130 ILO, World Social Protection Report 2017-19, 77, box 4.1.
131 Tsuruga, Cunha and Nguyen, 13.
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139.International experience - non-contributory tax-funded arrangements: Based also
on the direction given in ILO Recommendation No. 202, there is a world-wide tendency
to guarantee a basic income for older persons, on the basis of universal coverage, via
tax-financed schemes.'?

140.International experience - multi-tier systems:'** Several countries have introduced
a mix of contributory and tax-financed non-contributory pension arrangements,
appropriately tiered and at times calibrated, with the aim of achieving universal
coverage. Examples in Asia include the Republic of Korea, Thailand and Mongolia.'**

141.Expanding pensions' coverage in Viet Nam, based on a multi-tiered arrangement
indicated by Resolution 28: Viet Nam has committed itself to gradually close the
coverage gap by combining non-contributory and contributory elements in a multi-
tiered social security system for older persons, with specific reference to developing
a pension-tested component that aims at covering all elderly who lack contributory
pension coverage.'®®

142.Key elements (further steps) to be addressed in the legal framework in
implementing a multi-tier pension arrangement: Key elements of the further steps
to be taken to implement the multi-tier approach via the legal framework include:

Adjust the legal framework: Both the contributory and non-contributory legal
frameworks should be adjusted to provide a proper legal mandate and rights basis
for the matters indicated above. Especially in view of the foreseen interlinked multi-
tiered arrangement, it is necessary, as discussed earlier in the report, to ensure that
primary legislation regulates not only the contributory context, but also tax-financed
non-contributory arrangements. Furthermore, note should again be taken, as already
indicated in section 4.3.3 above, of the ILO view that it is preferable that, “subject to
the relevant constitutional requirements, not to confine the legislative dimension of
social protection solely to framework laws, with the substantive parametric elements
being left to the regulatory level.”® As indicated in section 4.3.3 above, Paragraph
7 of the ILO National Floors of Social Protection Recommendation, 2012 (No. 202)
clearly sets out the elements to be addressed in the legal framework, with reference
to: (i) the material scope of coverage; (ii) the personal scope of coverage; (iii) the
type and nature, or range, and duration of the benefits; (iv) the level or amount of
the benefits to be provided; and (v) the qualifying conditions.

132 Several options exist in this regard, including pension-tested non-contributory schemes targeting those
who are not benefiting from other pension schemes (for example, Mongolia); and universal flat pensions (for
example, Brunei Darussalam, Thailand and Timor-Leste).
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See, among others, ILO, World Social Protection Report 2017-19, 82-83 and Nguyen, Q.A. & Cunha, N.M.S.
Exploring reform options for a multi-tier pension system in Viet Nam (ILO, 2019), 37-41.

World Bank et al., Universal Social Protection: Universal old age pensions in Mongolia, 2016.
Tsuruga, Cunha and Nguyen, 9.

ILO, Universal social protection for human dignity, para. 614.
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* Gender gaps: Consider and introduce other appropriate arrangements to effectively
address gender gaps, in particularin relation to the tier 2 benefit (the VSS contributory
benefit) but potentially also the tier 3 (supplementary) benefits - in addition to the
equalization of the retirement age, the feasibility of introducing additional credits to
make up for career gaps and ensure that benefit entitlements are protected despite
periods of leave due to maternity or care of a family member.™’

* Extending the tier 2 pension: Consider and implement arrangements to
appropriately extend the reach of the tier 2 pension to effectively promote the
transition between the informal and formal economy, as well as include workers
from other excluded categories.

137 Tsuruga, Cunha and Nguyen, 16; see also ILO, Universal social protection for human dignity, para. 519.
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I3 Extending coverage

6.1 Key coverage gaps
6.1.1 Levels of coverage

143.Viet Nam has made considerable progress in extending coverage: As far as social
insurance (the contributorysystem)is concerned, since 1995 Viet Nam hastakenanumber
of incremental steps to cover the working population. It introduced both a compulsory
national scheme for workers in the formal economy and a voluntary scheme for others.
Legal coverage has systematically been extended, by increasingly reducing the minimum
required number of employees and the minimum duration of employment contracts
necessary to be eligible to participate in social insurance. In the political sphere, specific
goals, targets and timelines have over time been set to achieve coverage extension.
The political and policy objectives have been supported by a raft of legal instruments, in
particular the Law on Social Insurance (the current version being the 2014 law), which
has been amended from time to time, and its implementing instruments. The voluntary
system has been made more attractive by introducing flexible contribution options and
reducing the minimum contribution payable, as well as the combination of pension
rights under the compulsory and voluntary schemes. Attempts have been made, also
in the legal domain, to increase the supervision of compliance, to increase penalties for
delayed payments, and to modernize management information systems.'

144.In the area of social assistance, namely the non-contributory tax-financed system, a
number of programmes have been established to support certain vulnerable groups,
including persons with disabilities, minorities and older persons. As regards the latter,
as already indicated, a universal pension-tested social pension allowance for older
persons 80 years above and a means-tested benefit for those between 60 and 79 years
of age have been introduced. Regulatory instruments have been adopted to give effect
to the social assistance vision. Lately, as indicated elsewhere in this report and also in
section 6.1.5 below, (Party) Resolution 28 was adopted and the MPSARD introduced to
provide a road map for the further extension of social security in Viet Nam.

145.Statistical overview: Though coverage levels have increased in recent years, the low
social security coverage of the Viethamese population is cause for concern. The VSS
regularly publishes updated statistics on the schemes operating under its auspices.'*
During consultations with the VSS in January 2020 for this report, the VSS provided
following updated figures concerning number of contributors/persons covered,
indicating a steady growth in coverage, compared with previously published statistics:

* inthe compulsory scheme, over 15 million contributors (31.2 per cent of the labour force);
e inthe voluntary scheme, 570 000 contributors (1.3 per cent of the labour force);

e inunemploymentinsurance, over 14 million contributors (28.5 per cent of the labour
force); and

* insocial health insurance, 85 million persons covered (90 per cent of the population).

138 See P. Castel and A. Pick, Increasing social insurance coverage in Viet Nam's SMEs (OECD, 2018), 18-19.
139 Viet Nam Social Security, “Viet Nam Social Security Information Updates: March 2019".

64 | Viet Nam social security legal reform: An integrated framework



The social assistance programmes generally cover small numbers of persons, due to
the conditions for accessing the benefits under these programmes. For example, the
means-tested pension for people aged 60-79 only reaches about 95,000 older persons,™°
since this is only available to those living in poverty and with no family support.

146.Significant challenges remain: As discussed in more detail below, significant
challenges remain concerning the coverage of the Viethamese social security system.
The challenges mainly relate to a range of legal exclusions and other problems that
cause persons not to participate in the social insurance system or to benefit from the
non-contributory system. Also, an insufficient legal framework for social assistance
exacerbates the exclusionary impact of the regulatory instruments governing that
area, including Decree 136 among others. More fundamental dimensions to the issue
of limited coverage - in particular the fragmentation in the legal, institutional, funding
and operational domains - are reflected in the lack of integration and coordination of
the system. Chapter 4 of the report reflects in part on these matters.

6.1.2 Legal exclusions and shortcomings

147.Legal barriers to coverage - Law on Social Insurance - duration of contract:
Several legal barriers to coverage extension concern exclusions, whether explicit or by
implication. In the compulsory social insurance scheme, one of the exclusions relates
to the length of the period for which the contract of employment has been concluded.
The Law on Social Insurance covers only persons working under a labour (employment)
contract of at least one month’s duration.™ This is not (yet) aligned with the scope of
coverage under the newly adopted Labour Code (2019). The Labour Code requires, as
a rule, that an employment contract must be in writing."* However, it does allow for
a verbal contract for a period of less than one month, except for seasonal workers,
and certain work with a duration of less than 12 months, where the contract has been
concluded by a representative (in which case the contract has to be in writing) as well
as domestic workers'*® - thereby excluding such contracts which have been concluded
verbally and informally. As it is advisable to align in this regard labour law and social
security provisions applicable to workers, there is, therefore, a need to revise the
provision in the Law on Social Insurance, which currently restricts coverage to those
working for at least one month. This may in particular be relevant for (some of the)
short-term benefits, and coverage under the employment injury regime covered by the
Law on Social Insurance.

148.Also, no contributions to the compulsory social security scheme are payable by the
employee or employer if the employee has worked for less than 14 days in the month,
although they may contribute to the voluntary social security scheme.’* However, this
can create negative consequences for these workers, who have to rely on the inadequate
voluntary scheme, as discussed in Chapter 7,'* as well as in a separate report submitted
to the ILO.™¢

140 Tsuruga, Cunha and Nguyen, 7.

141 Law on Social Insurance, Article 2(1)(b).

142 Labour Code (Law No. 45/2019/QH14), Article 14.

143 Labour Code (Law No. 45/2019/QH14), Articles 18(1) and 162(1).
144 Law on Social Insurance, Articles 85(3) and 86(4).

145 See in particular paras 172 and 173.

146 Olivier, Extending social security to informal economy workers.
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149.Exclusion of domestic workers from unemployment insurance coverage - Law on

Employment: The Law on Employment excludes domestic workers, among others, from
its scope. However, these workers are not excluded under the Law on Social Insurance.
Thereisincreasing evidence of countries that have successfully extended unemployment
insurance on a compulsory basis to domestic workers. For example, South Africa did so
as from 2002, and has adopted special arrangements in the applicable legislation to
fit the context of domestic workers - including allowing (i) contributions to be paid in
other than monthly premiums and (ii) (partial) unemployment benefits to be drawn if
the domestic worker loses one job, but still retains another.’

150.Gig economy and supply chain workers: Three additional categories of workers should

be considered for explicitinclusion under the scope of the Law on Social Insurance, given
the reality of the labour market context in Viet Nam, and insufficient or, alternatively,
no provision currently made for their coverage. They are: (i) gig economy workers; (ii)
supply chain workers; and (iii) workers operating in the informal economy. The position
of the informal economy workers is discussed in a separate report."® Here the focus
falls on gig economy workers and supply chain workers.

* Gig economy workers: Workers in the gig economy typically sell their time or labour
through a digital platform to a user, with crowd-work and work-on-demand being
the most prevalent forms. In a 2018 report commissioned by the UK Government, the
Institute for Employment Studies remarks that there is no single, agreed definition of the
gig economy, and adopted the following definition for purposes of the report: “The gig
economy involves the exchange of labour for money between individuals or companies
via digital platforms that actively facilitate matching between providers and customers,
on a short-term and payment-by-task basis.”'* Worldwide, the social security position of
gig economy workers is often influenced by their labour law position. In this regard, the
position differs. In several countries, on the basis of (amending) legislative provisions
or jurisprudence, these workers are seen as “employees”, attached to an employment
relationship. The labour law systems of other countries have chosen a different route,
and essentially view them as persons who provide an independent service. As such, as
noted in the report indicated above, self-employed gig workers “are engaged outside
established systems of social security and the protections these afford, which means they
may not have access to, among other things, pensions, statutory sick pay and holiday
entitlement.”"*® While the position in Viethamese labour law could not be verified for
purposes of this report, it is nevertheless recommended that the provisions in the Law
on Social Insurance be adjusted to ensure that they are specifically included in the scope
of the law, (preferably) on the basis of being (deemed) employees, in respect of whom
an employer and employee contribution are (generally speaking) payable. Of course,
the issues of contributory capacity and modalities of coverage may have to be revisited,
as far as these workers are concerned, as discussed in section 6.1.2 below.

* Supply chain workers: An employment relationship, as traditionally understood, may
be absent in the case of supply chain workers - in most cases, there would at best be a
provider, or requester, of work, rather than an employer. The question then becomes
one of identifying who will be responsible for complying with labour law, social security
and occupational safety and health obligations imposed on employers. The 2016 ILO
Resolution concerning decent work in global supply chains highlights the importance
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See the Unemployment Insurance Act 63 of 2001 (South Africa).
Olivier, Extending social security to informal economy workers.

Broughton, A., Gloster, R., Marvell, R., Green, M., Langley, J. and Martin, A. The experiences of individuals in
the gig economy (Institute for Employment Studies, 2018), 8.

Broughton, Gloster, Marvell, Green, Langley and Martin, The experiences of individuals in the gig economy, 13.
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of an intervention such as “legislation on responsibility down the chain, sometimes
providing for cross-border regulation of supply chains”.’>® Some countries may use
sector-based welfare funds to ensure that supply chain workers are covered in social
protection terms. Several other countries have adopted a range of legislative measures
to deal with this, including by deeming supply chain workers to be employees, and to
make providers, and in particular the direct, and/or the apex provider, responsible for
complying with labour law obligations.'? We recommend this latter approach for Viet
Nam, as the establishment of welfare funds would be a novel approach. A corresponding
change should be introduced into the Law on Social Insurance, to make it clear that
supply chain workers are deemed to be employees, and that the direct, and/or apex
provider/requester of the work, is deemed to be the employer, for social insurance
purposes. Here again, as is the case with gig economy workers, the contributory capacity
of those affected and modalities of coverage may have to be revisited, as discussed in
section 6.1.2 below.

151.0ther workers in multi-party employment relationships: A recent study on the
extension of social security to workers in ASEAN highlights the plight of the 3.4 million
informal workers in the construction industry in Viet Nam, who work in multi-party
arrangements and who essentially remain undeclared, with limited access to labour
protection and social security. As indicated in the study:"3

The construction sector is typically characterized by a complex value chain of
contractors and unclear employment relationships. A main contractor or investor
typically subcontracts a range of services to its subcontractors, which, in turn, outsource
certain tasks to smaller subcontractors. The construction workers on-site are directly
employed by small subcontractors. This widespread contracting practice is used by
businesses to bypass their responsibilities as employer with respect to labour legislation,
occupational safety and health and social insurance contributions. The multiple layers
of subcontracting make it difficult to identify the employer and the party responsible for
paying social insurance contributions on behalf of the workers.

It is suggested that these workers, as is the case with the coverage proposal in relation
to supply chain workers, be deemed to be considered employees, and that the direct,
and/or apex provider/requester of the work, is deemed to be the employer, for social
insurance purposes.

152.Business household heads, business managers and managers of cooperatives
- addition of non-employee categories: Resolution 28 supports the goal of “social
insurance for all” and the inclusion of “groups of business household heads, business
managers, cooperative’s managers who do not follow wages regimes, workers with a
flexible working time regime.” These categories of persons fall under the scope of the
Law on Social Insurance in their capacity as employers, and as such have to contribute
to the compulsory scheme together with their employees. However, as individuals they
do not enjoy protection under the contributory-based social insurance system in Viet
Nam, as they would hardly be seen as “employees” (or workers) covered under the

151 1ILO, Resolution concerning decent work in global supply chains, 2016, para. 9.

152 Lund, F. "Work-related social protection for informal workers” International Social Security Review, 65 (4),
2012, 23-24, 26. Important developments in this area have occurred in developed countries’ jurisdictions,
such as Australia, although even here the developments are still piecemeal and sector-focused: see
Rawling, M. “A generic model of regulating supply chain outsourcing”, in Labour law and labour market
regulation, ed. Arup, C., Gahan, P., Howe, ], Johnstone, R., Mitchell, R. and O'Donnell, A. (Sydney: Federation
Press, 2006).

153 Nguyen and Cunha, Extension of social security to workers, 42-43. See also ILO, Social security gaps report:
Report to the Department of Social Insurance, Ministry of Labour, Invalids and Social Affairs of Viet Nam, 2018,
30-36.
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framework of the law.™* Hence their exclusion from both the compulsory and voluntary
schemes leaves them deeply vulnerable. And yet, these people count for a considerable
number in Viet Nam: it has been estimated that small and medium-sized enterprises
account for 95 per cent of all enterprises in Viet Nam,’> and that 61 per cent of informal
employees work in the informal economy in individual business households, where
neither employers and employees are registered with the VSS.™¢ Their inclusion would
extend social security protection to a very considerable number of vulnerable persons,
and simultaneously bring on board their employees too, thereby enhancing the reach
of the Vietnamese contributory-based social security system to a very significant extent.
However, as is the case with other categories of persons indicated above, their capacity
to contribute and modalities of coverage would have to be addressed; the discussion in
section 6.1.2 below may be of relevance here too.

153.The need to extend the range of persons to benefit from survivor benefits: Another

barrier relates to those who could qualify for survivor benefits that are payable to
“relatives”. Article 3(6) of the Law on Social Insurance defines this term to mean “an
insured’s natural child, adopted child, spouse, natural father, natural mother, adoptive
father, adoptive mother, father-in-law or mother-in-law, or another family member
whom the insured is obliged to nurture in accordance with the law on marriage and
family”. Article 69(4) further stipulates that “for employees who die without any relatives
as defined in Clause 6, Article 3 of this Law, the lump-sum survivorship allowance must
comply with the law of inheritance.” Similar provisions apply in the case of survivors
(relatives) under the voluntary social security system.'

154.No provision is made for two other categories of persons, who do at times benefit in

other social security systems: those who were in actual fact dependant on the deceased
member (even if a legal obligation to support the person did not rest on the member),
and persons nominated to be a beneficiary of the member in the event of death of a
member. Consideration could be given to include these categories under the range of
beneficiaries of the survivor benefit.

155.Employees with multiple employers: In Viet Nam, the various laws that affect social

insurance coverage of employees deal with the issue of contributions payable in the event
of multiple employers differently. According to the Law on Social Insurance (Article 85(4))
and the Law on Employment (Article 43(1)(c) - in relation to unemployment insurance),
only the employment contract signed first will be taken into account for purposes of
payment of contributions - in other words, no contributions are payable in relation to
the labour contract(s) subsequently concluded with other employer(s). On the contrary,
according to Article 43(2) of the Law on Occupational Safety and Hygiene, in the case
of multiple employers, each employer shall pay insurance premiums. Two matters need
to be raised here. Firstly, consistency is required, as there is no apparent rationale for
this difference. Secondly, restricting the payment of contributions only in relation to
one employment relationship potentially has a dramatic impact on coverage, and the
extent and quality of the coverage enjoyed by workers, as the benefit size/amount will be
evidently be influenced by the limited contribution paid. There is no principled justification
for excluding more “recent” employers in the case of multiple employment relationships
from the obligation to pay premiums. Similarly, employee contributions should be based
on all the employment relationships the employee may be simultaneously involved in.

154 See Article 2(1)-(5) of the Law on Social Insurance.

155 Castel and Pick, 23.

156 Tsuruga, Cunha and Nguyen, 5.

157 Viet Nam, Decree No. 134/2015/NC-CP of 29 December 2015.
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156.Retirement age - the need for synchronization: The Law on Social Insurance sets the
retirement age for men at 60 years and for women at 55 years (Article 54(1)). The Labour
Code (2019) now foresees the increase of the retirement age for men to 62 by 2028 and for
women to 60 by 2035 (Article 169). It is, therefore, necessary to align the retirement age
set for workers under Viet Nam’s labour law and social security framework respectively.
However, note should also be taken of the sentiments expressed in section 4.3.2 and in an
ILO report referred to there, arguing for the equalization of the retirement age - to have
an equal retirement age for men and women, in order to avoid gender gaps.

157.The low levels of coverage achieved by the voluntary social insurance scheme stress the
need to adopt measures that will ensure extended coverage to workers in the informal
economy. It is submitted that most of the challenges informing the low levels of coverage
relate to insufficient provision made, in the material sense of the word, to capture this large
group of people excluded from the compulsory social insurance scheme. These matters
are discussed in a separate report.'”® However, there may be one concern to be raised from
a legal exclusion perspective - relating to the restriction of participation in the voluntary
scheme to Vietnamese citizens. This restriction does not apply to participation in the
compulsory scheme. It may be that the payment of subsidies towards the contributions
made by those participating in this scheme may be the reason for the exclusion. It is
submitted that this should necessarily be treated as an impediment - it may be more
prudent to allow those foreign workers who are not covered under the compulsory scheme
to participate in the voluntary scheme, even in the absence of a Government subsidy in their
case. This will require an amendment to Decree 134 of 2015. Of course, this raises broader
issues of affordability (with reference to contributory capacity of participants and the size
of the contribution required) and adequacy. This is further discussed in the separate report
referred to above.

158.Address social health insurance gaps: As discussed in section 5.2 above, Viet Nam
has made significant progress in the extension of social health insurance, also to an
ever-growing list of categories of persons. However, further initiatives are needed this
regard. As an ILO report noted,™

...coverage among some groups, such as the near poor workers in the informal sector,
remains low due to their limited contributory capacities and lack of information
and awareness. Enforcement of mandatory enrolment has not been effectively
implemented.... compliance among private enterprises is low, with only 50 per cent of
all formal sector employees covered.

159.Address coverage shortcomings in the social assistance domain: Earlier, this report
reflected on several dimensions of the inadequate support and ineffective reach of the
current Vietnamese social assistance system:

* As indicated earlier, thus far the Vietnamese social assistance system has largely
focused on providing relief to certain vulnerable groups, and not on supporting
people on the basis of a life cycle model - for example, it does not provide tax-
financed maternity benefits, as discussed.'®

e Even so, the vulnerable group model has been restricted in scope and has had
limited impact. It has been suggested that only 10 per cent of all vulnerable persons
receive social assistance;'®' as mentioned, these schemes cover only a small share of
the population and suffer from exclusion errors, usually failing to cover families that

158 Olivier, Extending social security to informal economy workers.
159 Nguyen and Cunha, Extension of social security to workers, 60.
160 See section 6.4 above.

161 Nguyen and Cunha, Extension of social security to workers, 29.
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are most in need.®?

* Strict means-testing and targeting conditions applicable to social assistance benefits

has a dramatic impact on levels of coverage - as noted, for example, in respect of the
old age benefit payable to those between 60 and 79 years.

* Social assistance is dealt with as an area on its own, with little integration into the

broader social security system. Specifically, as indicated above, limited attention has
been paid to let social assistance serve as basic floor or first tier of a multi-tiered
system of social security support, with the aim to provide universal coverage in the
event of life cycle risks. The fragmentation has caused many older, and other people,
to be excluded from coverage and protection.'®3

* Social assistance lacks a comprehensive policy and proper legal framework. In

particular, it lacks a sufficient rights-based framework, and is regulated on the basis
of a Government decree, not a Law on Organization of the National Assembly."

6.1.3 Other challenges impacting on coverage

160.Several institutional and operational challenges impact on coverage and require

intervention: In the course of consultations held with stakeholders for this report,
several other challenges, impacting on coverage under the Vietnamese social security
system, were identified - as also confirmed in reports concerning the system.’®> These
challenges include: (i) weak capacities to intervene and enforce legislation; (ii) delays
experienced with the processing of applications and benefits payments, as regards
both social insurance and social assistance benefits; (iii) difficulties experienced with
registering workers; (iv) failure on the part of certain employers to declare their workers,
and/or to collect and remit premiums to the VSS; (v) lack of trust in the system and lack
of sufficient information on the part of in particular employees regarding their rights
and obligations.

6.1.4 International standards and constitutional considerations

161.International standards require everybody to be covered by social security, and that

this should be incrementally implemented: Several UN and ILO instruments and guiding
frameworks endorse the right of every person to social security, thereby cementing a
human rights basis for such protection. The UN Universal Declaration of Human Rights
(1948) stipulates in Article 22 that “[E]veryone, as a member of society, has the right to social
security”, and in Article 25 that “[E]veryone has the right to a standard of living adequate
for the health and well-being of himself and of his family ...", including that “[A]ll children,
whether born in or out of wedlock, shall enjoy the same social protection.” Also, the UN
International Covenant on Economic, Social and Cultural Rights (1966) provides in Article 9
that everyone has the right to social security, and in Article 12 for the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health. Similarly,
the UN Sustainable Development Goals (2015) depart from the principle that no one should
be left behind, and emphasize in SDG Target 1.3 the following: “Implementing nationally
appropriate social protection systems and measures for all, including floors, and by 2030
achieve substantial coverage of the poor and the vulnerable.”

162
163
164
165

Nguyen and Cunha, Extension of social security to workers, 25.
See Chapter 5 above.
See section 4.1 above.

See among others Castel and Pick; Nguyen and Cunha, Extension of social security to workers, 33; ILO, Social
security gaps report (Report to the Department of Social Insurance, Ministry of Labour, Invalids and Social
Affairs of Viet Nam), 2018, 22-24, 26-27.
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162.ILO National Floors of Social Protection Recommendation, 2012 (No. 202): The
Recommendation requires ILO Member States to provide the basic social security
guarantees referred to in the Recommendation to “at least all residents and children, as
defined in national laws and residents and children”, and to seek to provide “higher levels
of protection to as many people as possible, reflecting economic and fiscal capacities of
Members, and as soon as possible.”'® Paragraph 15 in turn requires extending social
security to persons in both the formal and informal economy.

163.Vietnamese constitutional provisions confirm the extension of social security to
everyone, on the basis of equality: As discussed in section 3.3.1 above, the Constitution
of the Socialist Republic of Viet Nam (2013) supports the principle that social security
is a right and entitlement, and not a matter of charity or discretion - as is evident from
Article 34 (“The citizen has the right to social insurance”) and Article 38(1) (“The citizen
is entitled to health care and protection”). It is also clear from the provisions in Articles
58 and 59(2) that social security should be extended on a basis of equality to effectively
reach all citizens.

6.1.5 Resolution 28 and the MPSARD vision and objectives

164.Resolution 28 and the MPSARD envisage important changes to matters of coverage:
Resolution 28, read with the MPSARD, contain specific suggestions to address several
of the deficiencies raised above, including the limited scope of the system. As indicated
by the MPSARD Implementation Plan, the above measures will require important legal
changes: the replacement of Decree 136 and amendment of the Law on the Elderly.
Some of the key legal and other reforms impacting on the sphere of coverage of the
Viethamese social security system foreseen by these documents can be summarized as
follows:

*  Firstly, the MPSIR (Resolution 28) endorses a multi-tiered system, where tax-financed
and contributory tiers function together to reach universal coverage. For example,
in relation to protection for older people, it sets the following targets for persons
above normal retirement age entitled to a pension, monthly insurance benefits and
social allowances: 45 per cent by 2021; 55 per cent by 2025; and 60 per cent by 2030.
The MPSARD further foresees an increasing percentage of people facing emergency
difficulties and those living in extremely difficult circumstances to benefit from social
transfers.

* Secondly, the MPSIR foresees the payment of higher levels of benefits with a gradual
reduction in age, adjusting the age qualification for entitlement to social pension
allowances from the current 80 years.

e Thirdly, the MPSARD envisages among others, as from 2021, the introduction of
support for children under three years of age, and support for pregnant women from
poor and near poor households, and increased coverage of persons with disabilities
of working age, carers’ benefits, as well as expansion of the range of persons living
with HIV/AIDS falling under the social assistance umbrella. In this regard, the policy
framework expresses itself clearly in favour of a rights-based and life cycle approach.

165.The next section, 6.1.6, will briefly indicate some of the next steps that could be taken, in
particular from a legislative reform perspective. Here it suffices to indicate in summary
the scope and framework of the intended reforms foreseen by Resolution 28 and the
MPSARD.

166 ILO National Floors of Social Protection Recommendation, 2012 (No. 202) paragraphs 9 and 13(1)
respectively.
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6.1.6 Next steps, including in relation to legal and policy reform

166.1t is submitted that these barriers, in particular the legal barriers indicated above, need
to be addressed in the course of the envisaged legal reform. Some of the key steps to
be taken are in box 10.

Box 10
Key legal and policy reforms need to enhance coverage

In order to enhance coverage, the following key legal and policy reforms may be required:

e Ensure that an appropriate policy and explicit legal framework, informed by international
standards and the Constitution of Viet Nam, as well as Resolution 28 and the MPSARD, reflect
the legal and associated reforms as indicated in this chapter. The legal framework should be
informed by a rights-based approach, in terms of which every person has a right/entitlement
to social security, including social assistance (where this is applicable).

e It is suggested that unnecessary restrictions be removed from the Law on Social Insurance
and the Law on Employment, and that the provisions of those laws be aligned with the
corresponding provisions of the Labour Code of 2019. Areas where alignment is required
concern among others the retirement age and the removal of requirements in relation to a
minimum contractual period and a written contract of employment. As regards the Law on
Employment, the exclusion of domestic workers from the scope of unemployment insurance
needs to be revisited.

o Itisfurther proposed that consideration be given to simplify the personal scope of application
provisions of the Law on Social Insurance, by stipulating, as the social security laws of many
countries do, that the law applies to all persons who work for an employer, irrespective of the
nature, form or length of the employment contract. Coverage will be significantly extended
if the State were to subsidize totally or partially the contributions of hard to cover groups (at
least for an initial period).

* However, other categories of persons who may need to be covered should be listed separately,
as the Law on Social Insurance indeed does. These categories may have to be expanded. It
is proposed that coverage be extended to include specifically gig economy workers, supply
chain workers, and workers involved in multi-party employment relationships, by deeming the
provider(s)/requester(s) of work, in particular the apex provider/requestor, to be employers for
purposes of contributory social security in Viet Nam. Consistency is also required as regards
employees who have multiple employers, by providing that for purposes of all relevant social
security laws, all employers of a particular employee should pay contributions.

* Extend legal coverage also to other vulnerable categories of people in need of coverage
extension, who may not be employees, in particular business household heads, business
managers and managers of cooperatives, as also foreseen by Resolution 28.

* Introduce a life cycle approach in social assistance, with reference to social security risks to
which people are exposed to, in addition to the current emphasis on vulnerable groups, and
revisit the narrow scope and strict conditionalities set to access social assistance benefits, in
order to enhance the coverage sphere.

e Investin a multi-tiered approach whereby the tax-financed social assistance and contributory
social insurance systems are harmonized and coordinated, in order to achieve coverage
extension.

167.In undertaking the legal reform, it is suggested that while bearing in mind Viet Nam'’s
commitment to the SDG agenda of leaving no one behind, great care be taken, among
others, to embed the following in the primary legislation, from a coverage perspective,
as has already been partly reflected on in section 4.3.3 above:
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Clearly identify and define the categories of beneficiaries to be so covered.

Indicate the material scope of coverage, with reference to the risk or contingency
covered.

Stipulate in particular the type and nature, or range, and duration of the benefits available
to the persons covered in the event of a contingency, risk or situation covered by the law
and for which protection is afforded. Such benefits, in accordance with Paragraph 9(2) of
the Recommendation, “may include child and family benefits, sickness and health-care
benefits, maternity benefits, disability benefits, old-age benefits, survivors’ benefits,
unemployment benefits and employment guarantees, and employment injury benefits
as well as any other social benefits in cash or in kind.”

Determine the level or amount of the benefits to be provided.

Elaborate the qualifying conditions that have to be met to qualify for a benefit.

168.A gradual approach to achieve extended coverage, in terms of both the categories of
beneficiaries and the levels of social transfers to reflect, together with social insurance
transfers, the replacement rates and conditions of ILO Convention No. 102 and other
more recent ILO Conventions, may be called for and cemented in the legislative domain.
In principle, therefore, there is scope to indicate in the applicable social assistance
legislation the elements and content of an agreed national floor of protection as the
baseline, as well as the incremental extension to reach higher levels of personal and
material coverage over a period of time. This could best be achieved via a carefully
aligned and calibrated multi-tiered approach, as discussed in Chapter 5 above.

74
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I¥d Improvingthescope andadequacy
of the benefit regime

169.Restricted range and inadequate level of benefits: The overall objective of any
social security system should be to ensure that benefits are available that will support
dignified living on the part of the beneficiaries. There are several reasons why the social
security benefits provided for in the Vietnamese legal system are inadequate from the
perspective of both the range and the adequacy of the benefits. Regarding the range
of benefits, the compulsory social insurance scheme does not currently provide for an
earnings-related invalidity (disability) benefit or, for that matter, a child or family benefit
arrangement. Also, some of the benefit types still have a restricted scope as they are, for
example, not appropriately linked to the preventive and integrative dimensions of social
security. In this regard, Resolution 28 acknowledges the need to link the unemployment
(insurance) benefit to the maintenance of jobs. Also, the employee injury benefit system
stillhasto develop appropriate links to a suitable return-to-work (including rehabilitation)
framework. Reforms to achieve the extended coverage framework suggested here
should be cemented in the legal framework, to have any binding and concrete effect.

170.Reasons contributing to the inadequacy of the benefit regime: The inadequacy of several
benefit types is the result of a range of factors, which need to be addressed in the legislative
domain as well. These factors include, as far as retirement benefits are concerned, the fact
that lump sum retirement payments, instead of regular pension payments, are readily
available to those who retire; that current eligibility conditions require a contribution period
of 20 years to qualify for a (full) pension; contributions are not paid on full salary; that (as
indicated in section 6.1.2 above) in the case of multiple employers, in some social protection
laws employee contributions are calculated only with reference to the first signed labour
contract and the most recent employer does not have to contribute; and high administrative
costs. In addition, as discussed in Chapter 5, a holistic approach to address social security
provisioning from a multi-tiered perspective, has been absent: social insurance and social
assistance dimensions have been operating in silos.

171.Reforms foreseen by Resolution 28: The MPSIR (Resolution 28) has recognized many of
these shortcomings and committed the Government to bring about necessary reforms.
These include the following, and require careful legislative formulation that need to be
introduced as amending legislative provisions:'®’

* phasing out/reduction of the lump sum payment modality, while promoting regular
pension payments;

* incrementally reducing the qualifying period for accessing retirement benefits to 10
years to allow affected retirees to draw a (reduced pension);

* removing vestiges of gender discriminatory provisions;
» diversifying investment portfolio structures; and

* including foreign workers in Viet Nam and Vietnamese workers abroad in the
compulsory social insurance scheme, while also concluding bilateral social security
agreements in appropriate cases.

167 See also in relation to this and the following paragraph the ILO actuarial valuation of 2015 - ILO, Viet Nam:
Actuarial valuation as of 31 December 2015 of long-term benefits administered by the Viet Nam Social Security
Organization (Report to the Government, May 2019).
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172.Parametric and other reforms required: Other areas that may affect the adequacy

of benefits are also indicated in Resolution 28 and its implementation plan. These
parametric and other reforms need to be translated into legal provisions that will
provide the required mandate for action, and include:

* Asindicated insection 4.3.2, a redefinition of insurable earnings and value references
is required. For this purpose, but also to ensure consistency with the labour law
domain, there would be value in replacing the basic salary basis of insurable earnings
(that is, not accounting for the value of fringe benefits), required by Article 89 of the
Law on Social Insurance, with the much broader scope of earnings provided for in
the definition of “wage” contained in Article 90 of the 2019 Labour Code.

e Measures need to be introduced that will ensure the fiscal balance of the sickness
and maternity scheme.

» Stringent measures to avoid the depletion of the retirement scheme’s assets by 2070,
as a result of the rapidly ageing of society and reduction in the fertility rate - suggested
measures include a phased increase in the retirement age; and adjustment of the
pension accrual rate to maximise replacement rates for old age pensions.

* Thereis a need to index the basic old pension to increases in the consumer price index.

173.Gradual implementation of reforms: Many of the important and ambitious provisions

may have to be introduced over a period of time. Therefore, while the legislative reforms
should indicate clearly which reforms will be introduced, the ultimate outcomes/
goalposts to be achieved need to be indicated too, as well as the necessary details as
to how these will be gradually implemented. This applies to both the social insurance
and social assistance components of the system. Extended coverage to be achieved
over time should reflect the replacement rates and conditions of ILO Convention No.
102 and eventually other ILO Conventions and Recommendations. As indicated before,
there is scope to indicate in the applicable social assistance legislation the elements
and content of an agreed national floor of protection as the baseline, as well as the
incremental extension to reach higher levels of personal and material coverage over a
period of time."®

174.Challenges posed by the voluntary social insurance scheme: The voluntary social

insurance scheme operates at a suboptimal level, despite the availability of Government
subsidies to contribute to different degrees indicated for different categories of workers
not covered by the compulsory scheme. The factors causing the very limited coverage
(see below) are manifold and include:

* The limited benefit range: Currently only retirement and survivor benefits are
payable, while the actual priority needs to be addressed for many of the affected
categories of people may actually be short-term needs.

* The application of much of the legal framework relevant to the compulsory
scheme also to the voluntary scheme: This includes the period of contributions
required to qualify for the retirement benefit and the high contribution rate (generally
22 per cent) payable, even if this may be partly subsidized by the Government.

« Insufficient flexibility: Flexibility is required as regards the regularity/irregularity
of contribution payments and mode of contribution payments.

* The inadequate level of Government subsidies: Government subsidies must be
paid at an adequate level to partly replace and partly support contributions paid by

168 Section 6.1.6 above.
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particularly vulnerable categories of informal economy workers.

175.The case for moving away from voluntary coverage and making participation
compulsory: However, there are three principled reasons as to why voluntary coverage
providesinsufficientcoverage,impactinginparticularontheposition ofinformaleconomy
workers. These relate to adverse selection practices; small risk pools; and dysfunctional
incentives, in particular for those who want to avoid affiliation with the compulsory
scheme, as discussed in the separate report on the extension of social security coverage
to these workers.’™ It is therefore suggested that compulsory participation in social
insurance may achieve better coverage outcomes - even if this is gradually achieved, and
if sufficient steps are taken to facilitate and support the transition of informal economy
workers to the formal economy so they become eligible to participate in the compulsory
system. Viet Nam'’s experience with establishing and extending social health insurance
may be critical, as discussed in section 5.2. Fundamental reforms, including in the legal
domain, are required to let this scheme provide meaningful coverage to the millions of
workers who do not participate in the scheme. As has been suggested in several ILO
reports, coverage extension would require the consideration of two approaches: making
participation compulsory and improving the scheme to meet the needs of workers who
are not covered by the compulsory scheme.

176.Government subsidies and additional short-term benefits: Two explicit reforms are
foreseen by the MPSIR (Resolution 28): (i) the extension of Government subsidies to
farmers, the poor, low income people and workers in the informal economy; and (ii)
the introduction of flexible voluntary short-term social insurance benefits to enable
such workers to have more options to participate. Whether these reforms may help
significantly increase participationremainsto be seen. It maywell bethata broaderrange
of tailor-made and dedicated measures have to be introduced to achieve this result, in
addition to consideration to be given to making participation compulsory. This matter
is discussed in the separate report indicated above, in relation to measures adopted
in other countries to extend coverage to those operating in the informal economy.
Nevertheless, whatever suitable arrangements may be introduced, specific attention
needs to be given to identifying potential legal (and other) barriers to participation.

177.Limitations in social assistance domain: Viet Nam's social assistance is currently
characterized by a limited system providing insufficient social security support to
a restricted range of beneficiaries. It focuses on the welfare of persons in difficult
circumstances meeting certain narrowly defined eligibility requirements. Social
assistance transfers reportedly have very little impact on poverty and other outcomes
due to low coverage as well as low transfer values. Currently the social assistance system
consists of three components: regular transfers; emergency assistance; and social
care and social work. A 2019 ILO report notes, “Regular transfers comprise the largest
component of social assistance and include targeted cash support for certain groups
of children (such as orphans and children with disabilities), persons with disabilities,
single parents, persons living with HIV/AIDS, and older persons aged 60-79 who lack
any means of support, as well as the universal social pension for all persons aged 80 and
above.”"° It goes on to note:™"

Because of their design, the social assistance programmes in Viet Nam have relatively
small target populations, reflected in low overall coverage of the social protection
system. Less than 20 per cent of all Vietnamese households have a beneficiary of any
social protection programme, as shown in figure 2.1, according to analysis of the Viet

169 Olivier, Extending social security to informal economy workers.
170 James and McClanahan, 1.

171 James and McClanahan, 5.
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Nam Household Living Standards Survey (VHLSS) 2016. Indeed, there are large coverage
gaps across all ages. Younger generations and people of working age are particularly
disadvantaged in Viet Nam'’s existing social protection system, with more than 85 per
cent living in households with no access to any social protection. Meanwhile, some 45
per cent of older persons receive some form of social protection, with VSS pensions,
social pensions and merit payments accounting for the difference between coverage
rates for the elderly and for younger cohorts.

178.Reforms foreseen by Resolution 28 and Decision 488: Recent policy instruments
foresee major changes to this scenario. Apart from extending the personal coverage
sphere by the suggested expansion and addition of benefit types, increasing social
assistance transfer values and greater integration of the social insurance and social
assistance systems are specifically envisaged - in the MPSIR (Resolution 28), the MPSARD
(Decision 488) and their accompanying implementation plans. These matters have to
some extent been discussed in different chapters of this report,’”? in view of their close
association with the extension of the categories of beneficiaries of the reformed social
assistance system.

179.Suggested further reforms to the social assistance domain: In addition to the
required legal reforms indicated above, other needed reforms in social assistance
include the need to:

* Set a proper base for the setting of the value of the various social transfers. Poverty
measuressuchasthenational povertylineare, ithasbeensuggested,aninappropriate
tool for assessing (i) the adequacy of life cycle social assistance benefits in Viet Nam
and (ii) the need overall to achieve the income replacement levels indicated in ILO
Convention No. 102."7

* Arrange for a realistic and objective indexing option, such as price indexation, to be
used to preserve the real value of the transfers, bearing in mind that there may be a
need to introduce special measures to make up the accumulated loss of 18 per cent
of the value of existing benefits since 2013."7

e Achieve vertical coverage extension (that is, an increase in the social transfer values).
This may have to be balanced against the need to achieve horizontal coverage
extension (that is, an increase in the number and range of beneficiaries). While
horizontal coverage extension may have to be given priority, in particular from the
perspective of developing an integrated, multi-tiered system of social protection
provisioning, in the case of social pensions and disability benefits, “great care must
be taken to ensure that tax-financed benefit levels are high enough to enable a
decent standard of living for the millions of Viethamese citizens who rely on them
not only to meet their basic needs, but to live in dignity, prosper and contribute to
society.”"”®

180.Absence of other social assistance arrangements typically included in modern
social assistance laws: It needs to be highlighted that Decree 136 apparently makes no
provision for social assistance arrangements that would typically be included in modern
social assistance laws. Including these arrangements would strengthen the rights-basis
of social assistance. We mention only some of the salient issues, without discussing
them in any detail:

172 See in particular section 6.1.5.
173 James and McClanahan, 52.
174 James and McClanahan, 58-66.

175 James and McClanahan, x.
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e suspension, cancellation and lapsing of benefit;

review of and increased/reduced benefit payment;
* protection of the individual against abuse;'”® and
* enforcement and inspection.

181.Social healthinsurance gaps: Asindicatedin arecentILO report, despite the remarkable
achievements of social health insurance in Viet Nam, further reforms impacting on the
adequacy of social health benefit regime need to be considered:"”

The system underperforms in terms of the quality of and access to health care services,
especially in rural areas. Although benefit packages are the same for all beneficiaries,
differences in infrastructure and quality of care between rural and urban area hospitals
affect the equitable access to health care benefits. Out-of-pocket expenditure for health
is still high due to high ratios of co-payments and ceiling payment for high-tech services,
which affects the attractiveness of the scheme.

The implementation capacity of the Government is still limited, and high administrative
costs impact the financial sustainability of the health insurance fund.

176 Reference is made the recently published ISSA Guidelines on Service Quality (2019), which elaborates on
many of the relevant issues. See, among many other provisions, Guideline 19 on “Building public trust
through transparency and accountability” and Part B on the “Voice of the Participant”. Also, there are indeed
numerous ways in which social assistance regimes world-wide ensure proper protection against abuse of
individuals - including protection against “loan sharks” - i.e. a person who offers loans at high interest
rates and demand repayment of the loan when the social assistance benefit is received; strengthening
the basic rights of users and beneficiaries of the social assistance system, such as the right to be served in
the language of the applicant/beneficiary, the right to be informed of the reasons for a negative decision,
and stringent obligations imposed on officials when withdrawing or suspending benefits. Finally, as clearly
indicated in this report, there is need for a consistent and comprehensive treatment of complaint and
appeal provisioning in the Vietnamese social security system.

177 Nguyen and Cunha, Extension of social security to workers, 60, box 4.3.
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L1 Implementing social security
legal and institutional reform and
system integration

8.1 Implications of not undertaking integrated and holistic reform of the Vietnamese
social security system

182.Considerable achievements reached, yet major challenges remain: Over the years
Viet Nam has achieved remarkable progress in expanding and reforming its social
security system. Yet, as indicated in this report, the system faces numerous challenges
and shortcomings. There are several undesirable implications that will flow in the event
that these challenges and shortcomings are not addressed in a holistic and integrated
fashion.

183.Continuation of large-scale institutional and legal fragmentation: Uncertainty of
institutional and legal mandate contributes to lack of clarity of mandate and powers
and inconsistencies in the allocation of responsibilities - as is evident from, for
example, the overlapping powers and functions of the VSS and the Department of
Employment regarding the approval and payment of unemployment insurance benefits.
Fragmentation causes an inability to develop and even execute policy coherently. Also,
non-alignment of particular concepts and provisions across the spectrum of social
security laws and with the labour law regime causes inconsistencies and weakens the
extent of coverage under the social insurance regime.

184.Lack of an appropriate legal framework: The absence of a legal framework, which sets
out in clear terms obligations and in particular individual entitlements, is in conflict with
a human rights-based approach and causes uncertainty, as ongoing access to benefits
is dependent on the exercise of discretion on the part of the Government, in particular
in the area of social assistance. Furthermore, legal uncertainty makes it difficult, if not
impossible, to develop an appropriately aligned multi-tiered system, given the need to
fix the relative components of the system and their relative (monetary) contribution to
multi-tiered social security provisioning.

185.System fragmentation despite some attempt to develop a multi-tiered approach:
The absence of a coherent social security system, in terms of which non-contributory
and contributory elements are carefully aligned (in particular, with a view to multi-tiered
provisioning), has a detrimental impact on the vision of comprehensive and universal
coverage, as called for by Resolution 28, as it remains unclear how the different elements
in the system interact. This has a major impact on the extent and quality of coverage,
as the systematic expansion of the sphere of persons covered and the adequacy of that
coverage would be difficult to achieve.

186.Improper design and regulation, and inadequate provisioning prejudice certain
vulnerable groups in particular: As also discussed in separate reports, informal
economy workers and Vietnamese workers abroad are negatively affected by
inappropriate design of the social security modalities currently applicable to them; a
fundamental redesign of these modalities is required. In the case of informal economy
workers, voluntary affiliation to a social insurance arrangement is unlikely to achieve
significant coverage extension for a large part, if not the majority of the workforce in Viet
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Nam.'”® Also, certain currently excluded categories of persons in need of social security
coverage are negatively affected by absent (or inconsistent) provisions to include them
within the framework of the Law on Social Insurance - in particular, gig economy workers,
employees engaged in multi-party and/or multi-employer employment relationships,
supply chain workers, business household heads, business managers and managers of
cooperatives. Furthermore, the limited extent of social assistance provisioning and the
low value of social assistance transfers exclude a large part of Viet Nam’s vulnerable
population from adequate social security support.

187.The absence of an integrated policy: Resolution 28 and the MPSARD provide important
policy pointers for the further development of the contributory and non-contributory
system. However, as many other countries have done, there is need for overall policy
direction and objectives. This could best be achieved through the development of a
dedicated National Social Protection Policy or Strategy.

188.Weak governance arrangements: Reforms in the governance of social security in
Viet Nam are critically needed. This applies among others to matters related to the
autonomy of the VSS Board, and the effectiveness of, among other, the complaints and
appeals process.

8.2 Implementing social security reform
8.2.1 Comparative examples

189.Scope and objectives of reforms: Social security reform can take many forms. Much
depends on the objectives of an envisaged reform. At times it may be necessary to
reform a particular component of the system, such as the pension system or the health
care system. This may be prompted by, for example, a rapidly ageing society or the
unsustainable fiscal ability of the social security scheme to provide guaranteed benefits
(in the pension area), or the need to establish a universal system of provisioning to
ensure adequate levels of care and services - as in the event of social and national
health insurance schemes. In other cases, however, there may be a need to overhaul
the system as a whole, given comprehensive shortcomings across the board, and/or to
create a well-aligned and especially a multi-tiered system of social security support.

190.Key lessons: From the three examples of countries that have initiated comprehensive
system-wide reforms - Japan, India and South Africa - some key lessons can be learned,
listed in boxes 11-14.

178 Olivier, Extending social security to informal economy workers; Olivier, Extending social protection to Vietnamese
workers abroad.
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Box 11
Key lessons from social security reform experiences in other jurisdictions

Salient lessons can be learned from other jurisdictions concerning the design and implementation of
social security reforms. These include:

* Prompting factors: Comprehensive social security reforms are usually triggered by significant
challenges or shortcomings in the system experienced in several domains and/or across the board.

Complete overhaul may be required: Reforms take time and are usually of an ongoing nature. Yet,
at a certain point in time, which could occur at different intervals, there may be a need to completely
overhaul the system. This will be the case when it becomes clear that the sheer amount and/or serious
nature of the challenges or shortcomings experienced may call for a concerted effort to redesign the
system. The need for a complete overhaul may flow from any one or a combination of, for example:
inequalities and unequal outcomes inherent in the current system; significant demographic, labour
market and/or socio-economic changes; debilitating fragmentation, from an institutional, legal and/or
operational perspective; serious coverage gaps, in terms of categories of persons not covered and/or
the (in)adequacy of the benefit regime; the need for parametric reforms; a needed change in objectives
to be achieved; and the need for a well-aligned and well-calibrated multi-tiered system.

Both a technical and political process required: Technical analysis, interpretation, reporting and
implications for the policy domain are a critical part of the process of reform: reforms need to be
informed and evidence-based. Reliance can be placed on the expertise of, for example, the ILO in
this regard. So too is the political process of evaluating the technical proposals and decision-making
critical, in particular as regards adopting policy approaches, setting priorities and making politically
feasible choices. Broad agreement must be evident in the political sphere; otherwise needed reforms
may be delayed. This requires strong, high-level political leadership.

Alignment of foreseen outcomes and views on system reform: It is important to make sure that
there is a sufficient measure of alignment of the political and technical process outcomes and views on
system reform described above. In the absence thereof, progress may be significantly delayed.

The value and limits of stakeholder interests: Elaborate but targeted stakeholder consultation is a
prerequisite for informing the scope and content of the reform and to ensure buy-in of the reforms
to be adopted. The views in particular of those who will be affected by reforms need to be heard
and considered. However, while taking into account stakeholder interests is important, these interests
should not be allowed to derail or delay either the finalization of the technical analysis and proposals,
and/or political decision-making.

Normative frameworks are imperative: Normative frameworks are critical for defining the objectives,
scope and nature of reforms and in this way steering the reform process - in particular, constitutional
perspectives and international and regional standards provide important benchmarks.

Formulation of policy objectives: Policy objectives to be achieved should be clarified early on in the
process of developing the technical proposals - in order to give direction to the reform process and
content.

Institutional and legal implications: Implications for the institutional and legal domains need to be
considered - and may require a legal mapping (mapping and evaluation of regulatory instruments)
and alignment/consolidation, as well as the recasting of institutional frameworks.

Confirming the fiscal framework: Identifying the fiscal framework required to implement social
security reform would call for social budgeting and actuarial studies to facilitate the implementation.

Implementation measures: Care should be taken to ensure that the implementation measures
required are well-understood and attended to - with reference to, among others, complaints and
appeals; data protection; enforcement and inspection; developing and linking relevant databases; and
strengthening actual service delivery.

Capacity-building: Capacity may have to be built and/or strengthened in order to facilitate the
processes outlined above. ILO assistance may be of particular value in this regard.

Monitoring and evaluation: Monitoring and evaluation measures should be put in place.
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191.Reform of the Japanese social security system:

Box 12

Reform of the Japanese social security system’
Several lessons that can learned from the experience of Japan with social security reform:

Context and scope of the envisaged reform: The reform of the Japanese social security
system has been an ongoing matter for many years. Currently, however, the Japanese
Government is engaged in a major overhaul of the entire Japanese system, prompted by fiscal
unsustainability, the worsening demographic crisis and the inconsistent treatment of different
generations; much of the focus of the system is on the interests of the older generation.
Therefore, according to the current Prime Minister, there is a need to reform the system for
the younger generation in particular, advocating “social security reform for all generations”.?
Envisaged labour market reforms are linked to the suggested social security reform: one of
the Government'’s aims has been to encourage older people to work for longer, and thereby
keep on contributing to a more affordable social security system.

Political leadership: In the past, use was made of a National Commission on Social Security
to drive the reforms. With the current reforms in mind, however, the process is one driven
decisively by political leadership, supported by high-level technical contributions. A mandated
panel, comprising 16 people from ministerial, business and academic backgrounds, developed
first an interim report and more recently a final report. However, the actual reform will be
undertaken by a panel of political leaders. The Prime Minister has put the whole Cabinet in
charge of the reform and will effectively lead the reform. Representatives from, among others,
industry associations are not included. For now, seemingly, the reforms require leadership
and direction from the most senior politicians in the country.

' H. Takenaka, “Reforming Japan’s social security system”, Japan Times, 3 March 2020; “Japan’s Abe
vows to reform social security system amid rising demographic crisis”, Xinhua, 20 September 2019. For
an overview of the Japanese system, see Ministry of Foreign Affairs of Japan, “Social Security in Japan:
Toward a Japanese Model of the Welfare State”.

z “Japan’s Abe vows to reform social security system amid rising demographic crisis”, Xinhua, 20
September 2019.

192.Social security policy and legal reform in India:"”®

Box 13

Social security policy and legal reform in India
Social security reform in India has been characterised by a number of developments:

Reform context: The social security system in India is characterized by its highly fragmented
nature: there are often overlapping schemes and arrangements at both state and union level,
with some of these being industry schemes, and targeted at a diverse range of beneficiary
groups, including select categories of those who fall below the basic poverty line (namely social
assistance beneficiaries), all citizens (for example, Government health schemes), those who
work in the organized sector (several schemes), voluntary schemes for those who opt in, and
cess-based industry schemes for categories of poor workers. In their variety, the schemes are
informed by multiple laws, with many agencies, ministries and governments involved, while the
benefits are essentially inadequate, and very substantial categories of persons remain uncovered
- in particular those operating in the informal economy, constituting approximately 90 per cent
of labour market participants.

179 See GovernmentofIndia, Ministry of Labour and Employment, “Social Security Policy for India”, 5 September
2017, as well as M. Olivier, Social security reform in India: Draft framework (ILO and the Ministry of Labour
and Employment, India, 2016).
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Second National Commission on Labour (NCL, 2000): Since 1931, several commissions and
national studies have grappled with expanding the system to serve the second largest country
population on earth. The recommendations of the second National Commission on Labour (NCL)
of 2002 are of particular importance.' The NCL was set up as a high-level body with a limited
number of members reflecting technical expertise, scientific inputs, involvement of the social
partners, and participation of civil society in the informal economy context. Its terms of reference
included the making of recommendations on: (i) rationalization of existing laws relating to labour
in the organized sector; and (ii) umbrella legislation for ensuring a minimum level of protection
to the workers in the unorganised sectors. It arranged consultations in the major cities of India
with a wide range of stakeholders, including Government and research institutions, the social
partners, informal economy organisations and legal bodies. Questionnaire-based surveys were
conducted both in the organized and unorganized sector, and study visits were paid to China and
Malaysia.

Key reform recommendations: Comprehensive reform of the social protection system in India,
aimed at the integration of fragmented schemes, universalization of social security, and the need
for overall regulation, were recommended in Chapter VIII of the NCL's report, including:

* a normative basis for the social security system in India, based on a human rights-based
approach, and the objective of ratifying key ILO social security instruments;

* the development of a national policy (and national plan) for social security and the establishment
of a national social security authority under the chairmanship of (preferably) the Prime Minister
of India;

 asocial security fund of India at central level, replicated at State level, to oversee an integrated
and comprehensive social security scheme provided for via single, integrative legislation,
managed by a single Ministry/department, and implemented via a single unified social security
office in every locality;

 functional integration of social security programmes into a four-tiered social security system,
consisting of social assistance; partly contributory schemes, partly subsidized by the State;
wholly contributory social insurance schemes; and voluntary arrangements; and

 as regards the unorganized sector, progressive inclusion was foreseen, through welfare funds
and subsidized insurance programmes.?

ILO technical studies and policy reports built on the work done by the NCL and other
commissions, partly confirming and partly expanding on the recommendations of the NCL.

Slowly unfolding reforms: Yet, despite formidable work done at the technical level and high-level
input from a range of stakeholders, as well as some important but piecemeal reforms (such as the
establishment of a social health insurance scheme, the RSBY (Rashtriya Swasthya Bima Yojana),
and the development of a social security framework law pertaining to the informal economy),
the (political) reform process has been unfolding slowly, and the reaching of consensus elusive.
This is reflected in the nature and orientation of the consolidated draft law, aimed at developing
a single, coordinating legal framework for the social security (in particular the social insurance)
domain. While the 2017 and 2018 draft laws still largely reflected the views of the two commissions
highlighted above and the more recent studies undertaken, the 2019 version of the consolidated
draft law (the Draft Code on Social Security) represents a different approach, essentially leaving
it to the central and state governments to establish welfare schemes that would include workers
in the informal economy, the largest labour market segment in India. Nevertheless, the 2019
version emphasises the inclusion of gig workers, and the merging of a large number of laws

relevant to social security in India.

' See also G. Shivaji Rao, “India: The Report of the Second Indian National Labour Commission - 2002: An Overview”,
Mondagq, 5 March 2003. also; and R. Furtado, “Social security and the 2nd National Commission on Labour”, iPleaders,
2 December 2016. The full report of the Commission is available as Government of India, Ministry of Labour and
Employment, Report of the National Commission on Labour, 2002.

2 Also the National Commission for Enterprises in the Unorganised Sector (NCEUS) covered in one of its reports the
extension of social security to the informal economy; a draft bill (Unorganised Workers Social Security Bill) was attached to
the report. See National Commission for Enterprises in the Unorganised Sector (NCEUS), Social Security for Unorganised
Workers, 2006.
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193.A comprehensive system of social security for South Africa:'®

Box 14

A comprehensive system of social security for South Africa

The reform context: South Africa has a long history of contributory and non-contributory social
security provision. Both these components developed piecemeal and have seen numerous
reforms over the years. However, South Africa has never had an integrated system of social
security provisioning - a coordinated multi-tiered framework has been lacking. For a considerable
time the system was also racialized, with non-white segments of the population enjoying unequal
and inequitable protection, comparatively speaking. Also, the contributory system has largely
focused on serving those in the formal economy. The social security system therefore reflects the
deeply unequal and fragmented nature of society in South Africa. This is despite the fact that the
non-contributory (social assistance) system has developed rapidly over the last 25 years: What
initially was meant to serve as a safety net for poor whites gradually became a comprehensive
system aimed at granting State support to well over 18 million beneficiaries - almost one-third
of the population. Until now there has been no overarching policy framework to guide social
security direction and reform; furthermore, there is a plethora of laws and institutions entrusted
with the policy development and implementation. A national system of a public nature has been
absent in certain key areas, in particular in pensions and, at least until recently, in health. Much
of the current provisioning is therefore still of a private nature.

Committee of Inquiry into a Comprehensive System of Social Security for South Africa: The
range of problems referred to above has over the years prompted the Government to investigate
reform possibilities. Several committees and commissions of enquiry have investigated social
security for different demographic groups and the operation of the limited number of public
insurance schemes. To address the social security needs of a new democratic South Africa, a
comprehensive review of the system was undertaken by the Cabinet-appointed Committee
of Inquiry into a Comprehensive System of Social Security for South Africa between 2000 and
2002. An Inter-Ministerial Committee on Social Security, Retirement Reform and National
Health Insurance, supported by an Inter-Departmental Task Team, was entrusted with the
task to construct a comprehensive social security system for South Africa. The Committee
had 18 members (senior governmental officials) and representatives from the social partners,
civil society and the research community. Its terms of reference required the Committee to
review options on ultimate objectives and targets for the system, covering key social security
areas, including a national pension system, social assistance grants, social insurance schemes,
unemployment insurance and health funding and insurance. Long-term objectives and targets
had to be formulated by the Committee, but also short-term or required intermediate reforms.
A social budget had to be developed for the country. The Committee set up subcommittees and
consulted widely; collected information and perspectives from a large range of stakeholders; and
sought the advice of a range of international experts.

180 See in particular Government of South Africa, Department of Social Development, Transforming the Present
- Protecting the Future: Committee of Inquiry into a Comprehensive System of Social Security: Final Report, 2002;
M. Olivier, “Social Security: Framework”, LAWSA (The Law of South Africa) - Labour Law and Social Security Law
13, No. 2 (2012): paras 10-12.
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Key reform recommendations: Building on the constitutional imperatives and guarantees
embedded in the South African Constitution, and considering the direction given by a range
of international social security standards, the Committee formulated a comprehensive social
security system that focuses on creating greater income security for the poor and the substantial
reform of the contributory system, to achieve comprehensive coverage on a universal basis. It
recommended institutional streamlining, an overarching social security governance structure,
consolidated legislation, and an enabling financing framework. Deliberate coverage extension and
improvement in the adequacy of transfers are two of the key dimensions of the comprehensive

system proposed by the Committee.

A difficult reform path: The reform of the South African social security system in the aftermath
of the Committee’s report has met many challenges. A few of the Committee’s recommendations
were not accepted by the South African Government, in particular the introduction of a universal
basic income grant. Within the Government, different and at times opposing views have been
expressed by various ministries; it took many years to build a broad Government consensus around
the comprehensive social security system objectives and mechanisms. Broad-based consultations
are regularly held with civil society and social partners within an indicated tripartite plus facility to
further develop the reform framework. Specific piecemeal reforms have been adopted, including,
among others, commencement with the establishment of a National Health Insurance Scheme,
and reforms to the unemployment insurance and pension regimes. Dedicated studies have been
undertaken to search for ways to appropriately accommodate non-citizens and those in the
informal economy into the comprehensive social security system.

8.2.2 Social protection reform in Viet Nam: Key reform dimensions

86

194.Matters to be considered in setting the reform framework: In developing a

framework for the further reform of the Vietnamese social security system, it may be
advisable to consider the following dimensions:

» setting the reform agenda and policy objectives to be achieved;

» developing a well-grounded implementation (master) plan and strategy;

* implementing reforms incrementally, with time-bound objectives and milestones
to be achieved, learning from the processes in establishing the Social Health
Insurance system, the reform/revision of the Labour Code, and the development of
Resolution 28;

* highlighting the different steps that need to be taken, as well as the sequence of
these steps;

* paying particular attention to the need for integration in a range of areas, including
(i) policy coordination; (ii) consolidation of laws, which may require the mapping
of regulatory instruments first; (iii) institutional integration; and (iv) database
development and configuration;

* removing inconsistencies and duplications at the macro and meso levels, as regards
the policy, legal and institutional domains; and

* building on existing interventions, for example, in addition to the foreseen revisions
of the Law on Social Insurance and the Law on Employment, considering the reports
emanating from 63 provinces on the Law on Social Insurance.
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8.2.3 Social security reform in Viet Nam: Institutional framework, mandate and process

195.Stakeholder views - comprehensive reform and a dedicated framework: In the
course of consultations for this report, several stakeholders indicated that, in their view,
a comprehensive reform of the Vietnamese social security system is needed. According
to them, this reform cannot be achieved only by relying on and implementing the vision,
direction, actionable measures and milestones contained in Resolution 28 and to utilize
current processes (such as regular legislative revisions) for this purpose. This appears to
be confirmed by the analysis of key challenges and shortcomings inherentin the current
system outlined in this report, and summarized in the motivation contained in section
8.1 above. A dedicated framework driving and informing the reform therefore seems to
be called for. However, stakeholders did also express the view that Resolution 28 should
serve as the ideal point of departure, and that the reform to be considered should be
aligned with Viethamese constitutional imperatives and international standards, while
learning from good comparative experiences.

196.Consider political and policy guidance as well as other processes: As indicated in
section 4.2 above, Party Resolutions 15 of 2012, 18 of 2017 and 10 of 2018 emphasize
- in relation to social security policy development, institutional (including operational)
coordination and legal reform - the need for review and revision, with a view to
achieving streamlining and uniformity, consistency, coordination and consolidation.
Other processes pertaining to policy and legal reform in Viet Nam should also be
considered - for example, both the Law on Social Insurance and the Law on Employment
are due for revision in the next 18 months. Furthermore, as also indicated by some of
the stakeholders, the reform should be aligned with constitutional prescripts, relevant
international standards, and Viet Nam’s broader development agenda. Reports
emanating from 63 provinces on the Law on Social Insurance should also be considered.

197.Institution steering the reform: Several options exist as regards the institution that
should ideally be tasked with steering the reform. It may be possible to establish a
separate commission or committee to undertake this task. However, this does not
necessarily guarantee the political endorsement and prompt implementation of
recommendations made by such an institution, as the examples of India and South
Africa above have indicated. Therefore, as also suggested by many of the consulted
stakeholders, it is best to let a powerful and respected institution in Viet Nam steer the
reform process and implementation. It needs to be reiterated that such an institution
does not equate an apex body, possibly to be established in Viet Nam, to provide an
overarching consolidated, centralized coordinated structure for social security direction
and policy development on an ongoing basis (such as a National Social Protection
Council) - discussed earlier in section 4.2 of this report.

In light of this, another possibility is to task a relevant institutional structure of the
National Assembly to undertake this task. However, most of the stakeholders who
expressed a view on this, suggested that it might be best to use the example of an
existing structure that recently dealt with social security reform in Viet Nam, within the
framework of developing Resolution 28. Attention is therefore drawn to the Steering
Committee established on the basis of the Prime Ministerial Decision on Establishing
the Central Steering Committee on Reforming Policies on Wages, Social Insurance and
Policies for People with Merits (2017).®" Based on feedback from several Vietnamese
stakeholders it is suggested that, given its high-level political status and significant
experience in matters concerning social security, this particular body, or a body similar
to this one, be tasked with deciding on, driving and overseeing the comprehensive

181 Viet Nam, Decision on Establishing the Central Steering Committee on Reforming Policies on Wages, Social
Insurance and Policies for People with Merits No. 43/QD-TTg of 12 January 2017.
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reform of the Vietnamese social security system. Such a body clearly reflects the required
political leadership required for successful reform design and implementation, given
the fact that the Steering Committee indicated here, used for purposes of developing
Resolution 28, was chaired by the Deputy Prime Minister, with the MOLISA Minister and
the Minister of Finance serving as the deputy heads.

198.The need for an appropriately capacitated technical expert body: It is evident, also

from worldwide experience in this regard, that comprehensive reform of a social security
system requires exceptional technical expertise, bringing together experts from a range
of relevant disciplines. Such an expert body should ideally be tasked with undertaking the
significant evidence-based work required for this purpose, designing a range of options,
and perhaps also consulting with stakeholders on matters of design and implementation
of a comprehensive framework. The key issue here is that the analytical work undertaken
by an expert body has to serve as a necessary input into the political decision-making
process. In order to be able to undertake its analytical work at the level required by
a comprehensive reform, this body should not only have a sufficiently wide spread of
experts, and other stakeholders, as members (see below), but should also be appropriately
capacitated in terms of financial and logistical resources, as well as supporting staff (for
example, to conduct research, and to provide administrative support).

A technical expert body can be a body separately constituted for this purpose, or it can
be a committee created within the structure and framework of the Steering Committee.
Nevertheless, regardless of the avenue selected, it is important that the technical expert
body is appropriately aligned with the political process of decision-taking. Therefore, it
is critical that this body reports directly to the Steering Committee and that, ideally, a
selected range and limited number of Steering Committee members also serve on the
technical expert body.

199.Composition of Steering Committee: As suggested by several stakeholders, and

learning from the global experience and the drafting of Resolution 28, the Steering
Committee should reflect strong and respected political leadership and engagement,
with the power to take decisions, give direction and oversee implementation of the
reform. The composition of the Steering Committee for developing Resolution 28 serves
this purpose, chaired by the Deputy Prime Minister, and co-chaired by the MOLISA
Minister and the Minister of Finance. Several other ministers, as well deputy ministers,
also served as members, in addition to a range of other key stakeholder institutions,
including among others the Director-General of the VSS, senior Party officers, the
National Assembly, the judiciary, and the Viet Nam General Confederation of Labour.

200.Composition of technical expert body: With reference again to worldwide experience

in this regard, it is proposed that the composition of the technical expert body should
include, apart from stakeholder representation, experts from key disciplines relevant to
the suggested social security reform and implementation - in particular experts with
social security experienceinthefollowing areas: actuarial science, legal reform, financing,
governance, social policy design and execution, labour market analysis and reform. It
is further proposed that key stakeholders be included in the composition of this body.
Their views and experience are crucial for the successful design and implementation of
a reformed social security system. In our view, and based on comparative experience in
other countries, the stakeholders should include senior governmental representatives,
the social partners, informal economy representatives, and civil society, including civil
society organizations representing particularly vulnerable categories of persons (such as
the elderly, women, children, persons with disabilities, internal and overseas migrants,
and pensioners). Also, as suggested above, a selected range and limited number of
Steering Committee members, over and above the governmental representatives
already mentioned, should ideally serve on the technical expert body as well. However,
it needs to be stressed that while this body’s membership should reflect the technical
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expertise and stakeholder involvement indicated here, membership should be
restricted in number to ensure that the body could move swiftly and efficiently in the
work undertaken.

201.Scope of mandate - Steering Committee: Given the extensive scope of the suggested
mandate of the technical expert body, the core mandate of the Steering Committee
should include:

* finalizing the mandate of the technical expert body and its composition, and
appointing its members;

* evaluating and commenting on the interim report of the technical expert body;

* deciding on recommendations and options contained in the final report of the
technical expert body in order to endorse a final framework for reform and its
implementation;

* allocating responsibilities for implementing the final framework for reform, and
overseeing its implementation;

e consulting with relevant stakeholders as needed, in the course and for purposes of
the above; and

» developing draftlegislation to give effect to the final framework for reform, in accordance
with the provisions of the Law on Promulgation of Legislative Documents (2015).'82

202.Scope of mandate of the technical expert body: It is suggested that - bearing in mind
the proposals made by consulted stakeholders, the range of matters indicated in this
report that would require consideration and/or reform or revision, and the experience
of reform initiatives in other countries - the following (high level) non-exclusive range
of matters be included in the mandate given to the technical expert body:

* Sources that must be considered: Resolution 28, but also Party Resolutions 15 of
2012, 18 of 2017 and 10 of 2018; Viet Nam’'s Constitution; relevant international and
regional instruments, regardless of whether they have been ratified, emanating in
particular from the UN, ILO and ASEAN; bilateral instruments; existing laws and other
regulatory instruments; Viet Nam development planning policies and strategies;
good practice examples of other countries; and any other source that the expert
body deems relevant and appropriate;

* Modus operandi: Evidence-based investigation, analysis and weighing of options;
consultation with relevant stakeholders; making recommendations with options
indicated, contained in a first, interim report, and then a final report, informed by
feedback obtained from the Steering Committee and other stakeholders;

* Overall outputs: An interim and a final report, containing an evidence-based
analysis of challenges and shortcomings, as well as recommended reforms, with
options indicated and weighed; supported by a master (work) plan indicating
implementation actions, timelines, responsible actors and assessment criteria;
accompanied by a suggested suitable incremental implementation pathway with
priorities set and clear deliverables and timelines indicated; and indicating required
capacity building;

» Institutional coordination and consolidation: As per section 4.2 of this report
and following further analysis by the expert body, reflecting on the coordination

182 Viet Nam, Law on Promulgation of Legislative Documents (Law No. 80/2015/QH13 of 22 June 2015).
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of current political and policy oversight, as well as dedicated synchronized
governance and administration; a consolidated institutional structure coordinating
with other relevant institutional structures; operational coordination, supported
by an integrated database system; and an overarching consolidated, centralized
coordinated institutional long-term structure to be established for ongoing policy
direction and oversight (such as a National Social Protection Council);

Addressing legal fragmentation: As per section 4.3 of this report and following
further analysis by the expert body, including a thorough legal mapping exercise,
identifying overlaps, gaps and inconsistencies; recommended synchronization and
removal of restrictions; a consolidated legal framework; establishing a rights-based
framework supporting benefit entitlement and service delivery; simplified personal
scope of application provisions to facilitate coverage extension; material scope
of coverage; types and nature, or range and duration of benefits; alignment with
the labour law regime and the rest of the Vietnamese legal system; strengthening
compliance with the legal framework

Coverage extension: As per Chapter 6 of this report and following further analysis
by the expert body, identifying key coverage gaps and needed reforms to address;
including other currently excluded categories of persons in need of social protection
coverage and indicating modalities for their coverage (specifically gig economy
workers, supply chain workers, workers involved in multi-party employment
relationships, business household heads, business managers and managers of
cooperatives); reflecting in particular also on informal economy workers and informal
employees, and Vietnamese workers abroad;

Scope and adequacy of benefit regime: As per Chapter 7 of this report and
following further analysis by the expert body, identifying gaps and shortcomings,
with recommendations on improving the scope and level of benefits under the
contributory and non-contributory regime; giving effect to a lifecycle approach.

System design and coherence: As per Chapter 4 of this report and following
further analysis by the expert body, reflecting on a national synchronized system
with contributory and non-contributory elements coordinated within a universal and
multi-tiered framework of provisioning; reflecting on compulsory versus voluntary
coverage; addressing the contributory framework, including extended State
contributions;

Financing: Reflecting on financial resources needed to implement a reformed
system of social protection provisioning; identifying sources for financing, and the
development of a social security financing policy;

Service delivery: Reflecting on a streamlined service delivery model, supported
by a suitable identification and registration system, (linked) databases, and case
management and single window approaches.

Capacity building: Identifying human and technical capacity needs to implement
the reforms and how these needs can be addressed; and

National Social Protection Policy and accompanying Strategic Framework: A
considered framework for developing and implementing a National Social Protection
Policy and its accompanying strategic framework, indicating the suggested scope of
both instruments, and proposals for its concrete development and implementation
(see section 4.1).
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'] Recommendations

203.Consistent reflection of a life cycle approach: While the MPSARD often refers to the life
cycle approach, this is not dealt with consistently in the Vietnamese system. Important
reforms have to be undertaken in this regard. The key social assistance instrument,
Decree 136, does not deal with some of the key life cycle risks to which also poor people
are exposed, such as maternity. On the other hand, it deals elaborately with a range of
social (welfare) care services beyond social assistance as normally understood.

204.There is a need to underpin the provision of social security - both social assistance
and social insurance - with a rights-based entitlement basis: The provision of
predictable and transparent benefits to the people who need them and who, in the
event of social insurance, may have contributed thereto, requires confirmation in the
legislative domain that qualifying individuals have a right thereto. This follows from the
global acceptance of a rights-based approach to social security and the recognition of
social security as a human right, both at the international level and in the Constitution
of Viet Nam. It is recommended that the statutory framework pertaining to social
assistance and social insurance in Viet Nam confirm that individuals in Viet Nam are
entitled to social assistance and to social insurance.

205.Further alignment with and implementation of relevant international standards: It
is evident that Viet Nam has achieved significant progress in establishing and extending
a social security system that is meant to be inclusive. Viet Nam has also committed
itself to enhance the effectiveness and adequacy of the system, in view of the priority
it gives to the development of an integrated and multi-tiered/multi-pillar system. It is
recommended that in order to optimally reach these goals, which are indeed pursued by
many countries, including developing ones, Viet Nam formally align itself to universally
applicable international standards and guiding frameworks.

* National floors of social protection from a life cycle perspective: In particular,
it is recommended that Viet Nam consider, firstly, adopting national floors of social
protection from a life cycle perspective to ensure that all those in need in the country
enjoy at least a minimum level of social security. The guidance provided in this regard
by the ILO Social Protection Floors Recommendation No. 202, adopted in 2012 by the
governments and workers’ and employers’ organizations from all countries, may be
particularly helpful in this regard.

« Ratification of the ILO Minimum Standards (Social Security) Convention, 1952
(No.102). Secondly, itis suggested that, in addition to those international instruments
already adopted, Viet Nam consider ratifying ILO Convention No. 102. Several of the
risk benefits covered by the social security system in Viet Nam appear to be (mostly)
aligned with the respective benefit requirements for specific social security branches
set in Convention No. 102; some others are not. The ILO has indeed indicated that
“social security provisions in the country are generally aligned with Convention No.
102", as discussed above.'® Already, in relation to another ILO Convention, the MLC,
2006, Viet Nam has specified some of the social security branches as being applicable
to the country: medical care, old-age benefits, and employment injury benefits.

206.Creation of a uniform consolidated legal framework for the regulation of all social
security branches, with the exception of health insurance: It isrecommended that all
social security branches or risk categories, except for health insurance, be consolidated

183 Ramirez Lépez, Tsuruga and Cunha.
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in a uniform legal framework, preferably a single, consolidated law, instead of the
present fragmentation of these branches across many different laws. The consolidated
legal framework or law should cover both contributory and non-contributory benefits,
in a way that expresses the goal of a multi-tiered social security system. Further legal
mapping is needed to address shortcomings in the legal framework and to ensure
proper alignment. The primary law, and not secondary regulation, should indicate in
particular the material and personal scope of coverage; the type and nature, or range,
and duration of benefits; the level or amount of benefits; and qualifying conditions.
Compliance challenges experienced in the Vietnamese social security system have to
be addressed.

207.Leaving no one behind is a powerful objective informing the extension of social
security to uncovered categories of persons: Legal barriers to coverage in the social
insurance domain need to be addressed, in relation to (i) alignment with the 2019
Labour Code scope of coverage; (ii) domestic workers (unemployment insurance); (iii)
gig economy and supply chain workers; (iv) other workers in multi-party employment
relationships; (v) business household heads, business managers and managers of
cooperatives; (vi) the inconsistent treatment of employees with multiple employers; and
(vii) certain dependants/survivors. Shortcomings in the social assistance domain also
require attention, given the narrow range of beneficiaries, and strict means-testing and
targeting conditions, and existing operational challenges. It is, therefore, recommended
that unnecessary restrictions be removed from the legal framework; consideration be
given to simplify the personal scope of application provisions; coverage be extended to
the range of other workers and other categories of persons in need of social protection,
indicated above; and a life cycle approach informs the extension of social assistance to
persons in need of social assistance. A gradual approach to achieve extended coverage
may be called for.

208.In the social insurance domain, there is need to ensure that workers employed on a
short-term basis, and who may not have a written or formal contract of employment,
are not excluded from social insurance. The same applies to those who work in supply
chain contexts. It may be necessary to simplify coverage arrangements to achieve
these purposes. Furthermore, there may be a need to expand the current narrow range
of relatives entitled to draw survivor benefits. Also, the envisaged introduction and/
or strengthening of benefit categories to support large and particularly vulnerable
categories of persons, including very young children, poor pregnant women, and
persons with disabilities, has to be carefully cemented in the legal framework.

209.Developing an overarching national social protection policy: There is need for a
policy instrument that provides on an ongoing basis a comprehensive framework and
direction, as well as strategic framework, for social protection, including social security, in
Viet Nam, informed by international guidelines and best practice experience worldwide.
This follows from several challenges experienced in the Vietnamese social security
policy domain. It is therefore necessary to indicate a pathway to a comprehensive social
security system; address policy, institutional and legal fragmentation; unpack in detail
a multi-tiered approach to social security provisioning and coverage; formulate long-
term social assistance goals; reflect on modalities to better include informal economy
workers and informal employees, as well as other vulnerable categories of persons; and
provide for governance, funding and implementation arrangements.

210.Adopting a multi-tiered approach to social security provisioning: The envisaged
reform of the Law on Social Insurance provides a unique opportunity to bring about an
appropriately calibrated/aligned multi-tiered social security benefit system in Viet Nam.
Much can be learned from the experience with establishing social health insurance. In
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pensions, the multi-tiered framework could achieve meaningful coverage extension by,
for example: (i) gradually reducing the eligibility age of the current 80 years of age or
more social pension, and simultaneously adjusting the small size of the benefit (already
costed by the ILO); and (ii) adjusting the social insurance retirement pension in regard
to the effective transition of workers from the informal to the formal economy; the wide
range of pension parameters, as also foreseen by Resolution 28; and the necessary
legal adjustments. Appropriate arrangements also need to be adopted to effectively
address remaining gender gaps.

211.Achieving dignified living for social security participants through ensuring an
adequate range and content of benefits: Legislative and other measures need to
be adopted to introduce benefits not currently provided for, or insufficiently present
in the system: an earnings-related invalidity (disability) benefit, a contributory child or
family benefit arrangement, and benefits appropriately linked to the preventive and
integrative dimensions of social security. This may require, as foreseen by Resolution
28, the need to link the unemployment (insurance) benefit to the maintenance of jobs;
in addition, the employee injury benefit system still has to develop appropriate links to a
suitable return-to-work (including rehabilitation) framework. Also, the benefits currently
available are restricted in range and inadequate in level, in both the contributory and
non-contributory domains. As partly foreseen by Resolution 28 and the MPSARD,
parametric and other reforms are needed, and may have to gradually implemented. This
implies moving away from voluntary social insurance coverage, making participation
compulsory, and expanding Government subsidies. It is also necessary to set a proper
base for the value of the various social assistance transfers, and to arrange for a realistic
and objective indexing option, to preserve the value of the transfers. Furthermore, there
is need to improve the adequacy of benefits by letting the full salary, instead of the base
salary, of the employee concerned serve as the basis for contribution payments and
benefit size.

212.Addressing factors that inhibit the adequacy of the benefit regime: For example,
in the retirement domain, Resolution 28 recognizes the need to address the need to
discourage lump sum payments; to reduce the contribution period of 20 years to be
eligible for the (full) retirement benefits; and to introduce a multi-tiered approach to
retirement provisioning. Prudent drafting to give effect to a wide range of foreseen
reforms is required, and may have to set goalposts, to be achieved incrementally.

213.The voluntary social insurance scheme requires fundamental reform if it were to
provide meaningful social security coverage to the millions of workers excluded
from compulsory social insurance: Introducing the envisaged package of flexible
short-term benefits may not be sufficient to achieve the objective of extended and
meaningful coverage. Alternative or additional measures may have to be adopted,
bearing in mind the worldwide experience with extending coverage to workers in
the informal economy. Significant obstacles to coverage extension exist, since: (i) the
voluntary scheme only covers long-term benefits; (ii) participantsin the voluntary scheme
effectively have to pay a double contribution (at a contribution rate of 22 per cent),
in the absence of an identifiable employer; and (iii) the inadequate level of subsidies.
From a comparative and principled point of view, three key challenges with voluntary
coverage can be identified: adverse selection; small risk pools; and dysfunctional
incentives (such as perverse incentives for enterprises to make work informal). It is
therefore recommended that compulsory participation in social insurance may achieve
better coverage outcomes and may have to be introduced gradually, and may imply the
need for enhanced subsidization by the Government.
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214.An enhanced legal and policy framework is required to introduce much-needed
social assistance reforms: The current social assistance regime provides minimal
support to narrowly-defined categories of beneficiaries. There is a clear need, as also
indicated in the MPSIR and MPSARD policy domain, to increase social assistance transfer
values and bring about greater integration of the social insurance and social assistance
systems. Also, the current social assistance regulatory framework can benefit from
reforms in areas covered by social assistance laws elsewhere, for example with respect
to protecting beneficiaries from abuse, as indicated earlier in Chapter 7.

215.Good governance principles are insufficiently reflected in the social security legal
domain: A vast range of legislative shortcomings need to be addressed, from the
perspective of universally accepted good governance principles. These relate, among
others, to further ensuring sufficient autonomy on the part of the VSS Board; the removal
of duplication of powers as far as Government and the VSS Board are concerned; and
the legislative introduction of good governance principles at the level of the Board and
the VSS, among others, relating to the functioning of the Board, accountability, and the
financial affairs of the VSS. Also, tripartism is insufficiently reflected in the legal domain.
The voice of the social partners and also other relevant stakeholders, such as informal
economy workers and pensioners, needs to be better reflected. There is also need to
provide for easily-accessible, speedy and effective social security dispute resolution,
settlement procedures, instead of the current lengthy and cumbersome procedures,
in accordance with prevailing international standards. Further, there is a need to
expand the availability of social security-dedicated dispute resolution to areas currently
not covered (voluntary social security, social assistance, employee injury benefits and
unemployment insurance benefits), to reconsider referral to a general court of law for
final resolution, and to appropriately sensitize VSS clients.

216.Institutional coordination requires a reformed two-tiered institutional framework:
It is recommended that there be: (i) a consolidated structure at the apex level (such
as a National Social Protection Council), entrusted with providing ongoing supervision
and policy guidance, and facilitating integrated and coordinated interventions; and (ii)
a coordinating institution, tasked also with ensuring coordination among institutions
involved in the management/execution of social security. It is necessary to pursue
operational coordination, supported by an integrated database system. As discussed
above,"®* support for these approaches is to be found, in addition to Resolution 28 (2018),
in Party Resolutions 15 of 2012, 18 of 2017 and 10 of 2018 - which emphasize, in relation
to social security policy development, institutional (including operational) coordination
and legal reform, the need for review and revision, with a view to achieving streamlining
and uniformity, consistency, coordination and consolidation.

184 As indicated in para. 92 of this report, Resolution 15 among others emphasizes the need to ensure social
protection for the whole population. It also highlights systematic legal system, mechanisms and policies
reform to reflect uniformity. Furthermore, as again indicated in para. 92, Resolution 18 of 2017 on Some
Issues on Continue Innovation, Organization of the Political Policy System towards Efficient and Effective
Operation (Resolution No. 18-NQ/TW dated 25 October 2017 of the Sixth Conference of the Second Central
Executive Committee XII on Some Issues on Continue Innovation, Organization of the Political Policy System
towards Efficient and Effective Operation) contains important principles on institutional coordination and
efficiency. It stresses the need for consolidation to avoid duplication. While it targets the reduction of
intermediaries, but not the establishment of new intermediaries, it also supports administrative reforms,
and the need to explore new models of organization structure to achieve streamlining and uniformity. It
requires the Government, ministries and branches to continually renovate, consolidate and reorganize
organizational structures and to achieve functional consolidation. The implementing (Government)
Resolution 10 of 2018 on Promulgating the Government’s Program of Action for Implementing Resolution
No. 18-NQ/TW (Resolution No. 10/NQ-CP dated 3 May 2018 on Promulgating the Government’s Program
of Action for Implementing Resolution No. 18-NQ/TW) emphasizes the task of among other ministries and
ministerial-level agencies to review laws to be amended, supplemented or promulgated and to review,
arrange and streamline organizational structures, with a view to substantially reducing the number of
departments and offices.
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217.Implementingsocial security legal and institutional reform and system integration:
Several implications would follow if an integrated and holistic reform of Vietnamese
social protection system is not undertaken. Key lessons can be taken from social security
reform experiences in other jurisdictions. Bearing in mind these lessons, stakeholder
views in Viet Nam, and the political and policy guidance offered by Party Resolutions
28 of 2018, 15 of 2012, 18 of 2017 and 10 of 2018, the following recommendations are
made:

* A powerful and respected institution: Establish a powerful and respected
institution in Viet Nam to steer the reform process and its implementation. The
Steering Committee utilized for the development of Resolution 28 may be particularly
appropriate for this purpose.

* Technical expert body: Establish an appropriately capacitated technical expert body
to undertake the significant evidence-based work required for this purpose, design a
range of options and consult with relevant stakeholders. This body could be created
within the structure and framework of the Steering Committee, and would have to
submit both an interim and final report to the Committee.

« Sufficient stakeholder representation and technical expertise: Pay particular
attention to the composition of the Steering Committee and technical expert body
respectively, to ensure sufficient stakeholder representation, but also (as regards
the latter body) sufficient technical expertise.

* Scope of the mandate Determine the scope of the mandate of both the Steering
Committee and the technical expert body to reflect the myriad of issues that
require to be considered for purposes of the needed comprehensive reform of the
Vietnamese social security system.
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Appendix I: Stakeholders consulted

International Labour Organization Vietnam (ILO)
Ministry of Labour, Invalids and Social Affairs (MOLISA)

- Department of Employment

- Department of Legal Affairs

- Department of Social Security (DSS)

- Department of Social Assistance (DSA)

- Institute of Labour Science and Social Affairs (ILSSA)

National Assembly

- Department of Law (National Assembly Office)
- Social Affairs Committee

Vietham Chamber of Commerce and Industries (VCCI)

Vietham General Confederation of Labour (VGCL)

Vietnam Social Security (VSS)

United Nations International Children’s Emergency Fund (UNICEF)
World Bank
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Appendix II: Survey of international approaches to social security
administration185

This appendix provides a summary of the corresponding administrative frameworks used
in other parts of the world, extracted from four reports, Social Security Programs Throughout
the World. These reports are a joint effort of the Social Security Administration (SSA) of the
United States of America and the International Social Security Association (ISSA), which
together form a volume, and are published on a six-monthly basis over a rolling two-year
period and cover different regions as follows:

* Europe, 2018;

¢ Asia and the Pacific, 2018;
* Africa, 2019; and

e the Americas, 2017.

The information in the tables that follow is drawn from the introductory section to each
report, which describes benefits provided across five major categories and summarises the
prevalent administrative arrangements for each of them. The categories considered are:

* old age, disability and survivors;
* sickness and maternity;

* work injury;

* unemployment; and

* family allowance.

The introductory section is the same for all four of the reports, so no distinction has been
made in the summary that follows for different regional approaches. Detailed country-by-
country information is available across the four reports covered by this summary, which are
available at the web site of the ISSA, www.issa.int.

185 Essentially an adapted version of an input prepared by R. Rusconi for a position paper on social security
institutional arrangements by M. Olivier and R. Rusconi (March 2015) (on file with author).
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Summary of administrative frameworks for social security systems by region

Old age,
disability and
survivors

Usually managed by semi-autonomous institutions or funds, self-governing but
with general supervision by a ministry or government department. Tripartite
boards, with representation from workers, employers and government, are most
common, but in some cases this extends only to workers and employers or to
workers and government.

In some instances, coverage is organized separately by occupational group or by
category of employee and in these instances, each grouping usually has a separate
institution or fund.

In a few cases, administration falls directly with a government ministry or
department.

Sickness and
maternity

Administrative organization for these programmes is broadly similar to the
corresponding approach used for old age benefits, most commonly falling under a
national social security institution. Differences between systems are most common
in the structure of the national health insurance programme and the manner in
which autonomous health funds operate.

In some instances, government departments are responsible for the provision
of medical services, but usually through a national health service programme.
Responsibility for delivering actual medical services is in many cases separated
from the administration of the cash benefit programme, which are then frequently
linked with other types of social security benefits.

Work injury

Models vary widely, depending on the structure of the system itself. In some
countries, the public company or fund has sole responsibility for collecting
contributions and paying benefits. In others, the mandate rests with employers
to insure with private carriers. And in yet others, the employer is not required to
insure at all.

Unemployment

Unemployment insurance (UI) systems are administered by government
departments or by self-governing institutions overseen on a tripartite basis by
representatives of insured persons, employers and government.

Placement service programmes are usually closely linked, administratively, with
their UI counterparts to ensure that benefits are paid only to workers registered
for employment and to provide incentive for unemployed persons to register and
report regularly. In some instances this linkage has been extended to a formal
merger especially at the level of the local employment office, which may act as
a registration point only or could manage the receipt of claims and payment of
benefits as well as facilitating employment services.

Efforts to prevent or counteract unemployment are usually coordinated by
government in conjunction with industry with the goal of promoting occupational
or geographic mobility of workers and reduce unemployment caused by economic
or technological developments. Governments may allocate explicit funding or
provide tax incentives to overcome seasonal variations or alleviate unemployment
in certain parts of the economy.

Family
allowances

The structure of administration depends usually on the nature of the coverage.
Where allowances are available to all families and are financed by general tax
revenue, administration is usually by a government department. Where the system
is focused more on the formally employed - allowances are payable to the families
of employed persons and financing is mainly by employers - administration more
commonly rests with a semi-autonomous entity under public-sector supervision.

Equalization funds may be used to address the potential for incentive distortions.
The same funds may handle the financial operations of the programme and act as
financial interface with employers.

110 | Viet Nam social security legal reform: An integrated framework



Appendix III: Good governance principles: ISSA guidelines
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Introduction
Objectives of the ISSA Guidelines on Good Governance
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A. Good Governance Guidelines for the Board and Management
A.1 Principles and Guidelines for the Board

A.1.1. Accountability

Guideline 1. Powers and responsibilities of the board

Guideline 2. Delegating powers and responsibilities of the board
Guideline 3. Independence of the board from political interference
Guideline 4. Suitability and competence of members of the board
Guideline 5. Legal liability of the members of the board

Guideline 6. Performance standards for the management
Guideline 7. Strategic planning

Guideline 8. Risk Management

Guideline 9. Internal and external systems of control

Guideline 10.  Investment management

Guideline 11. Financial sustainability of the programme
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A.1.2. Transparency
Guideline 12. Policy on disclosure
Guideline 13. Code of conduct
Guideline 14. Public reports
Guideline 15. Members' right to information on benefits
A.1.3. Predictability
Guideline 16. Duties and responsibilities of members and beneficiaries
Guideline 17. Rights and privileges of members and beneficiaries
Guideline 18. Consistent application of board decisions
A.1.4. Participation
Guideline 19. Board representation of stakeholders
A.1.5. Dynamism
Guideline 20.  Implementing rules and regulations for legislation, policy or decree

Guideline 21. Leadership and innovation in the institution

A.2. Principles and Guidelines for the Management
A.2.1. Accountability
Guideline 22. Powers and responsibilities of the management
Guideline 23. Clarity in powers and responsibilities
Guideline 24.  Accountability of the Head of Management
Guideline 25.  Independence of the management from political interference
Guideline 26. Suitability and competence of the Head of Management
Guideline 27. Legal liability of the management
Guideline 28. Strategic planning
Guideline 29. Risk management
Guideline 30.  Internal and external systems of control
Guideline 31.  Investment management
Guideline 32. Financial sustainability of the programme

Guideline 33. Performance standards for management officers and staff
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A.2.2 Transparency
Guideline 34. Policy on disclosure
Guideline 35. Code of conduct
Guideline 36. Public reports

Guideline 37. Members' right to information on benefits

A.2.3. Predictability
Guideline 38. Duties and responsibilities of members and beneficiaries
Guideline 39. Rights and privileges of members and beneficiaries

Guideline 40.  Information and communication strategy

A.2.4. Participation
Guideline 41. Participation of stakeholders

Guideline 42. Management of stakeholder initiatives

A.2.5. Dynamism
Guideline 43. Leadership and innovation in the institution

Guideline 44. Encouragement of staff involvement

B. Guidelines for Specific Areas in Social Security Administration
B.1.Strategic Planning
Guideline 45.  Initiating the strategic planning process
Guideline 46. Development of a vision statement
Guideline 47.  Strategy formulation
Guideline 48.  Strategy implementation

Guideline 49. Strategy diagnosis and performance review

B.2.0perational Risk Management
Guideline 50. Process model
Guideline 51. Scanning and scenario analysis
Guideline 52. Clarity of responsibilities and measures in care of an intervention

Guideline 53.  Aligning and coordinating risk management activities
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B.3.Internal Audit of Operations
Guideline 54.  The internal audit charter
Guideline 55. Communication between the internal auditor and the actuary
Guideline 56. Performance assessment and quality assurance

Guideline 57. Implementation and management of audit findings

B.4.Actuarial Soundness
Guideline 58.  Actuarial measures of the social security programme
Guideline 59.  Actuarial valuations of the social security programme
Guideline 60. Changes in contribution rates and benefit entitlements

Guideline 61.  Investment performance and benchmarks
B.5.Enforcing the Prudent Person Principle in Investment Management

B.5.1. Guidelines for institutions with internal investment units
Guideline 62. Prudent person principle
Guideline 63.  Investment policies
Guideline 64. Due diligence
Guideline 65.  Valuation of the investment portfolio

Guideline 66. External safekeeping measures

B.5.2. Guidelines for institutions with external fund managers
Guideline 67. Selection process for external fund managers
Guideline 68.  Alignment of incentives

Guideline 69. Custody of investment assets

B.5.3. Guidelines for institutions with representation on boards of companies

Guideline 70. Objectives of representatives on boards of companies

B.6.Prevention and Control of Corruption and Fraud in Contributions and Benefits
Guideline 71. Prevention and control of corruption and fraud in contributions

Guideline 72. Prevention and control of corruption and fraud in benefits
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B.7.Service Standards for Members and Beneficiaries
Guideline 73. Contribution collection services
Guideline 74. Benefit distribution services

Guideline 75. Developing new services for members and beneficiaries

B.8.Human Resources Policies: Development, Retention and Succession
Guideline 76. Recruitment, selection and promotion policies
Guideline 77. Performance appraisals of personnel
Guideline 78. Development and training
Guideline 79.  Talent management and retention
Guideline 80.  Succession planning
Guideline 81. Personnel morale, compensation policy and decent work

Guideline 82. Promoting corporate values
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board members in Africa - ILO publication
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