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Introduction
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1. In March 2009, at its 304th Session, the Governing Body of the International
Labour Organization decided that the recurrent item on the agenda of the 100th Session
(2011) of the International Labour Conference should address the ILO strategic objective
of enhancing the coverage and effectiveness of social protection, and within this
objective focus on social security. * In an effort to align the General Survey of the
Committee of Experts on the Application of Conventions and Recommendations
(CEACR) with the recurrent item report, the Governing Body decided that the General
Survey will cover the first and the last on the list of the up-to-date social security
Conventions — the Social Security (Minimum Standards) Convention, 1952 (No. 102),
and the Employment Promotion and Protection against Unemployment Convention,
1988 (No. 168). 2 Separated in time by 36 years, these Conventions conceptually
encompass the period during which the main edifice of international social security law
has been constructed. The idea of social security itself and the master plan for its
subsequent development into legally binding standards were laid down in 1944 by the
Income Security Recommendation, 1944 (No. 67), and the Medical Care
Recommendation, 1944 (No. 69), which were therefore also included in the Survey.

2. Together, these four instruments provide perhaps the most comprehensive
reflection of the economic thinking, legal doctrine and technical solutions, as basic
minimum standards, that have been driving the development of social security in the past
century. The Committee of Experts has been carefully attentive to this heritage, while
also recognizing that in the twenty-first century ILO standards must face the new
realities of globalization and a growing informal economy that have been reshaping the
classic social security architecture. Surveying the legacy of the social security
standards adopted in the 1950s and 1960s, the Committee observes that there is
now a clear need for the adoption of new complementary approaches to help guide
the future policy choices of ILO constituents. > The Committee sees these possible
new approaches as promoting continuity, coherence and sustainability, and as further
developing social security based on the unwavering principles of social justice, fairness
and solidarity.

1 GB.304/LILS/5.

2 The other up-to-date social security Conventions are as follows: the Equality of Treatment (Social Security)
Convention, 1962 (No. 118); the Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980]
(No. 121); the Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No. 128); the Medical Care and
Sickness Benefits Convention, 1969 (No. 130); and the Maintenance of Social Security Rights Convention, 1982
(No. 157).

% The Committee decided to highlight in bold certain statements throughout the General Survey, to which it
attaches particular importance.
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The new format of the Survey

3. The four surveyed social security instruments together encompass 132 standard
pages of printed text and over 700 paragraphs of legal provisions. The sheer volume and
the technical complexity of the instruments explain the unusual length of the present
General Survey. In addition, the Committee was charged with incorporating the new
format of the article 19 questionnaire on social security instruments adopted by the
Governing Body. An important emphasis of this questionnaire was on elucidating the
interaction of social security, as part of the ILO strategic objective of social protection,
with the other strategic objectives, which the Declaration on Social Justice for a Fair
Globalization of 2008 views as “inseparable, interrelated and mutually supportive”. *
The Survey therefore includes chapters exploring the multiple linkages between social
security and the fundamental principles and rights at work (Part 11, Chapter 2), social
security and employment policy (Part 1V, Chapter 2), as well as social security and
social dialogue (Part IV, Chapter 3).

4. The Committee of Experts observes that comprehensive legal frameworks for
policy coordination in these areas exist mostly in the form of ideas and plans; in practice,
coordination is often weak or non-existent. Policy integration issues have gained
particular prominence in the context of the global financial and economic crisis, which
has adversely impacted many social security systems by drawing them into a negative
synergy involving low growth, high unemployment and budget deficit. Uncertainty as to
the effectiveness of various “crisis recovery” strategies and the gravity of the austerity
measures taken in many countries amplified the Committee’s concerns over the
sustainability of social security finances and related administration. These concerns are
addressed in the chapter dealing with the protection of social security funds (Part 1V,
Chapter 1).

Information available

5. Given that social security or its absence touches nearly everyone on the planet, it is
not surprising that the topic of the Survey has drawn increased attention from the ILO
tripartite constituency. The Committee observes with satisfaction that, in spite of the
very technical and complex nature of social security instruments, 116 member States, ° a
record number in the last 15 years, have submitted in total 424 reports representing 62.3
per cent of the reports requested (681). According to its usual practice, the Committee
has also made full use of the reports submitted under articles 22 and 35 of the ILO
Constitution by those member States that have ratified Conventions Nos 102 and 168.
The Committee wishes to acknowledge particular efforts undertaken by many countries
in preparing informative reports, which in quite a number of cases ran into several
dozens of pages. ® These valuable submissions have contributed to the volume of the
Survey. While on some questions posed by the article 19 questionnaire the Committee
would have wished more reports to contain more precise information, overall the
information provided presented a sufficiently clear and comprehensive picture of the
situation.

4 1LO Declaration on Social Justice for a Fair Globalization adopted by the International Labour Conference at its
97th Session, Geneva, 10 June 2008, Part I(B).

% For details see Annex V to the present Survey.

® For example, the report of Canada comprised 137 pages, Peru 105 pages without counting the annexes,
Belarus, 102 pages, etc.

2 ILC.100/111/1B
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6. An important contribution to the Committee’s knowledge and understanding also
came through the replies from 47 organizations of employers (six reports) and workers
(41 reports) from 32 countries — one of the highest rates of replies in years. The
Committee cannot overemphasize the significance attributed to the comments of
employers’ and workers’ organizations in respect of the difficulties and dilemmas that
the application of ILO standards may entail in practice, and it welcomes these
organizations sharing valuable observations and insights, which the Committee has
reviewed in a special section of the Survey. ’

ure of the Survey

7. Social security schemes are in one sense financial mechanisms fulfilling economic
and social purposes, but they are established and configured through law. From the
individual’s point of view, social security is rights based: it consists of prescribed
entitlements, qualifying conditions and procedural guarantees, the details of which are
defined in national laws and regulations. The General Survey seeks to describe the main
features of social security as they have developed under international law, set forth
primarily in the ILO standards. The Survey also discusses and analyses ways in which
social security protections may be extended, strengthened and in some instances
preserved under the often challenging economic conditions faced by many countries.
The Committee has attempted to fulfil these central descriptive and analytic goals by
dividing its General Survey into five parts.

8. International social security law has developed a consolidated body of standards,
organized into a single branch of legislation and applied under a common jurisprudence.
Part | of the Survey traces the development of three generations of ILO standards in
social security over a period of 90 years, in order to describe the foundation of
international social security law and identify important elements of its integrity and
flexibility (Chapter 1). This Part then examines efforts by the Committee to monitor and
supervise these standards in order to maintain social security rights during the last
20 years, in the face of competing pressures such as deregulation, privatization and
globalization — processes challenging the rule of law — which are examined in Chapter 2.

9. International social security law has witnessed a movement in recent decades from
a rights-based to a more market-oriented approach. There is now an urgent need to deal
with risks to social security systems by strengthening regulation and restoring adequate
levels of protection. Part Il of the Survey addresses the way towards a rights-based
approach to social security by discussing it as both a human right and a duty of the State
(Chapter 1), by linking social security rights to fundamental principles and rights at work
(Chapter 2), and by highlighting the emergence of social security as a constitutional right
and the increasing role of the courts in giving substance to this right (Chapter 3).

10. The Committee in Part Il examines what it regards as three key aspects of
strengthening legality in social security. Social security law should provide a basic floor
of benefits and support, and coverage should be extended to all (Chapter 1). Social
security law should define stakeholders’ responsibilities and establish effective
inspection and enforcement mechanisms (Chapter 2). Finally, the law must provide for
certain core due process protections applicable to complaints and appeals brought by the
beneficiaries (Chapter 3).

11. Substantial gaps in coverage or deficits in regulatory oversight are not
compatible with the ILO’s strong commitment to social security. Addressing these

" See Part IV, Chapter 3(A): “Issues raised in replies to the article 19 questionnaire”.
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gaps and deficits, many of which stem from developments over recent decades, may
become the ILO’s mission in the near future. In Part IV the Committee identifies
some major deficits in social security regulation in the areas of protection of social
security funds (Chapter 1), effective coordination between social security and
employment policy (Chapter 2), and advancing social security through social dialogue
(Chapter 3).

12. Finally, Part V of the Survey addresses ways to strengthen the regime of
international social security law through technical cooperation and normative action. The
Committee reviews the needs of ILO constituents in terms of policy support and
technical assistance in social security matters (Chapter 1), then explores options for
extending and strengthening the impact of ILO social security standards (Chapter 2).

13. The value of this study to ILO constituents and to the general reader may be
amplified by the fact that such a comprehensive General Survey on key social security
instruments has been carried out by the Committee of Experts for the very first time. The
Committee expresses the hope that this Survey will contribute to a better understanding
and fuller application of the provisions of the surveyed instruments and of ILO social
security standards in general.

4 ILC.100/111/1B



Part I. Theright to social security
In international law

Chapter 1

Ninety years of standard setting in social
security

14. From an embryonic institution limited to only a few countries in the wake of the
twentieth century, social security developed into one of the main social institutions of
today’s societies more so industrial societies. It played a key role in the quest for greater
protection from uncertainty, disease and deprivation shared by all nations and peoples of
the world. Even in the most economically developed countries, social security can truly
be considered as one of the great achievements of the twentieth century. In industrialized
countries, social security systems have gradually covered all those in need of assistance
whether through loss of health or income or the need to care for children or dependent
persons. From an instrument of social control providing minimum standards of well-
being to people in dire circumstances, social security has evolved into an instrument for
promoting economic development, social cohesion and democracy. It was fused with the
core functions of the State to form the welfare state as the distinct model of social
development, which engendered and sustained a general belief in the ability of all
countries to meet the pervasive challenge of putting in place a social security system
accessible to all.

15. Social protection has come to be regarded as a productive factor ® preserving and
enhancing the health, productivity and quality of the workforce and creating new
employment in the social services sector. By providing replacement income it maintains
domestic demand and helps stabilize the economy, particularly in the time of recessions.
Where economic and social development are seen as mutually reinforcing processes,
social protection systems are considered a societal investment in social and human
capital ° necessary for stable long-term economic growth. The right to social protection
was universally recognized as a fundamental human right guaranteeing a secure, healthy
and decent standard of living necessary for the realization of a human being. *° The ILO

8 ILO: “Social protection as a productive factor”, GB.294/ESP/4, Geneva, Nov. 2005.

® The concepts of “social capital” and “human capital”, widely used in economic and sociological literature, stem
from the premise that capital today is embodied less in land, factories and machines than, increasingly, in the
knowledge, education and skills of human beings and their ability to associate with each other and form groups
and communities based on shared social and ethical norms, values and trust. A healthy economy is considered
one in which there is sufficient social capital in the underlying society to permit businesses, corporations,
networks, non-governmental organizations, and the like to be self-organizing. Investments in conventional human
capital include measures aimed at improvement of the quality and employability of the labour force through
vocational guidance, training and skills development, and health protection measures, among others.

10 See Part 11, Chapter 1A: Social security as a human right and a duty of the State.
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stood at the source of this process. The body of standards it has produced over the
years brought into existence the international social security law, which gave the
firm legal foundation for the human right to social security and brought national
social security systems under the rule of law. The following sections mark the key
stages in the 90 years’ history of ILO’s normative action in social security.

A. The ILO’s mandate and standards in social security
1. Evolution of the ILO’s mandate in the field of social security
In 1919 16. Although the concept of social security, as it is known today, only

the ILO Constitution

gave the ILO a
dynamic and creative
mandate

for developing
international social
security law

1944

Declaration of
Philadelphia

extended mandate to
cover economic and
financial policies and

defined social
security as provision
of basic income and
medical care to all

emerged in the middle of the twentieth century, the ILO’s first standard-
setting activities in this field date back to the origins of the Organization
and have evolved together with the mandate conferred to the ILO. The
Preamble to the ILO Constitution recognized the need to improve
conditions of labour in respect of “prevention of unemployment, ... the
protection of the worker against sickness, disease and injury arising out
of his employment, ... provision for old age and injury” and established
the permanent international organization to promote these goals. The
ILO’s competence in these areas became an essentially dynamic
concept, a continuing creative process based on the assumption that “the
Organization is labour, and nothing that concerns labour is alien to it”.**
Realizing this mandate in the first 20 years of its existence, the
Organization had adopted 14 Conventions and 11 Recommendations in
the social security field, transforming workers’ aspirations into legal
rights and bringing the social security movement under the aegis of
international law.

17. A quarter of a century later and surviving the World War, in 1944
the challenge was to “fit the ILO for the tasks that it needed to perform
in a world very different from that of 1919”. 2 With the vivid memories
of the Great Depression of the 1930s and facing the enormity of the
reconstruction task after the war, the Declaration of Philadelphia
empowered the ILO to consider “all international economic and
financial policies and measures” and to cater to “all human beings,
irrespective of race, creed or sex” (Part II(a)). Shaping the world order
where economic, financial and social policies should work in unison to
relieve the peoples from fear and want, the Declaration included the
new concept of “social security” among the “fundamental principles”
for the work of the Organization, principles that were “a matter of
concern to the whole civilized world”. The ILO was called “to extend
social security measures to provide a basic income to all in need of such
protection and comprehensive medical care” (Part III(f)). This new
mission and mandate of the ILO gave rise to the adoption of a series of
reference  international  Conventions and  Recommendations
transforming the concept of social security into a statutory institution of
the modern State. All of these instruments maintain their relevance up
to date.

1 |LO: L organisation internationale du travail: Ce qu elle est, ce qu elle fait, 1936, p. 30.

12 Opening statement of the Conference made by the Chairperson of the Governing Body, Record of Proceedings,
International Labour Conference, 26th Session, Philadelphia, 1944, p. 7.
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18. Fifty-five years after the Declaration of Philadelphia, the world at
large and the world of work have undergone a profound change, making
it necessary to adjust social security systems to demographic and
economic changes, improve their design and governance, and bring
them in closer coordination with labour market and employment
policies. In 1999, the Report of the Director-General entitled Decent
work confronted the ILO with the challenge “to find solutions that
increase protection and embrace respect for basic principles of social
security” ¥ in the context of globalization. To these priorities the
Decent Work Agenda, which has set the ILO programme of action at
the start of the twenty-first century, added the need to make up the
deficit of social security in a global economy by extending its coverage
in the third world.

19. Armed with the Decent Work Agenda, the Organization moved
rapidly and took the lead in building the social dimension of
globalization. In 2001, the International Labour Conference held a
general discussion with the objective of determining the ILO’s vision of
social security in the twenty-first century. * In the conclusions adopted
by the Conference, social security was recognized as a basic human
right and a fundamental means for creating social cohesion and
strengthening social peace and social inclusion. If properly managed, it
enhanced productivity by providing health care, income security and
social services. Social security systems therefore were destined to
become more comprehensive in their personal and material coverage.
Each country was called upon to determine a national strategy for
working towards social security for all, closely linked to its
employment and social policies. In order to be effective, initiatives to
establish or extend social security required social dialogue and good
governance. The Conference reaffirmed the Organization’s leading role
in the promotion and extension of social security worldwide and
stressed that ILO activities should be anchored in the Declaration of
Philadelphia, the decent work concept and ILO social security
standards. *°

20. In 2003, the Conference concluded that the ‘“highest priority
should go to policies and initiatives, which can bring social security to
those who are not covered by existing systems”. In that year, the ILO
launched the Global Campaign on Social Security and Coverage for All,
which implemented in practice the global consensus of governments,
employers’ and workers’ organizations to broaden social security
coverage, particularly in  the informal economy, and
raise awareness of its constructive role in economic and social
development.

¥ 1LO: Decent work, Report of the Director-General, International Labour Conference, 87th Session, 1999
(available at www.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm).

4 The important results of this discussion are best reflected in ILO: Social security: A new consensus. Geneva,
International Labour Office, 2001.

5 ILO: Provisional Record No. 16, Report of the Committee on Social Security, “Conclusions concerning social
security”, International Labour Conference, 89th Session, 2001.

ILC.100/111/1B



Social security and the rule of law

2008

Social Justice
Declaration

sets the global
integrated strategy
for decent work,
which

includes social
security extension
and adaptation and

promotes standards
as cornerstones of

21. In 2008, the Declaration on Social Justice for a Fair Globalization
restated the ILO’s mandate and objectives with a view to giving
globalization a strong social dimension for improved and fair outcomes
for all. The Declaration organized the ILO’s mandate around the four
strategic objectives of employment promotion, social protection, social
dialogue and rights at work, and affirmed that these objectives are
“inseparable, interrelated and mutually supportive”. All Members of the
Organization have a key responsibility to contribute, through the
implementation of these objectives, to the realization of an “ILO global
and integrated strategy for decent work”. The objective of social
protection includes “the extension of social security to all, including
measures to provide basic income to all in need of such protection and
adapting its scope and coverage to meet the new needs and uncertainties
generated by the rapidity of technological, societal, demographic and
economic changes”. To assist its Members’ efforts, the ILO must
“promote the ILO’s standard-setting policy as a cornerstone of ILO
activities by enhancing its relevance to the world of work, and ensure
the role of standards as a useful means of achieving the constitutional
objectives of the Organization”. '® The realization of the ILO’s evolving

ILO action mandate in social security through the adoption of international social
security standards is examined by the Committee in the next section of
the Survey.

2. Three generations of social security instruments

A total of 22. The ILO’s standard-setting activities in the field of social security

31 Conventions and
23 Recommendations
comprising one-sixth
of all international
labour standards and
reflecting the
concepts of:

m social insurance

m social security

m social protection

have evolved together with its mandate. Between 1919 and 2010, the
ILO adopted 31 Conventions and 23 Recommendations in the area of
social ~ security, '" which account for a respectable
16.5 per cent of all international labour Conventions and represent
11.5 per cent of the total number of ratifications. Social security is
undoubtedly one of the major areas of the standard-setting and
supervisory activities of the ILO. A review of 90 years of ILO
normative activities in the field of social security shows that,
historically and conceptually, these standards comprise three
generations based on evolving approaches. In the first generation, the
standards were inspired principally by the concept of social insurance.
The second generation standards reflected a more general concept of
social security codified in the Social Security (Minimum Standards)
Convention, 1952 (No. 102). The instruments adopted subsequently, in
the third generation, while drawing upon the model of Convention
No. 102, took social security two steps further: first, by raising the level
of protection offered; and, second, by broadening the concept of social
security to include additional forms of social benefits, support and
services.

18 |LO Declaration on Social Justice for a Fair Globalization, op. cit., Preamble and Part IA(ii).

7 Including Conventions and Recommendations on the social security of seafarers.
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1919-39 23. The first generation standards pertain to the “social insurance era”.
First generation of Social insurance schemes, which had become widely spread among
Conventions covered  industrial nations at the beginning of the twentieth century, were based
the risks of: on the principles of compulsory affiliation; administration by non-

. profit, self-governing institutions; administrative and financial
m Maternity supervision of the State; and association of insured persons to the

m Employment
injury

m Occupational
disease

m Sickness

m Old age

m Invali

management of social insurance institutions. From 1919 to 1939 the
ILO adopted 15 Conventions and 11 Recommendations, which
affirmed, developed and consolidated the social insurance model on the
above principles. *® Each instrument covered a specific risk and separate
instruments were adopted in respect of workers in industry and
commerce and those in agriculture. The resulting set of standards
established the first international inventory of recognized social risks,
the protection against which should not be left to the goodwill of
individuals but dealt with through collective mechanisms especially set
up for this purpose. The first generation standards introduced certain
basic principles on which most social insurance models were founded.
In many respects, these principles — such as compulsory affiliation and
the non-profit seeking nature of insurance institutions — have kept their
relevance in today’s world as illustrated by the use of special
procedures under article 24 of the ILO Constitution concerning the non-
dity observance by Chile of Convention No. 35 following this country’s

decision to introduce a fully funded pension scheme and to entrust its

administration to profit-seeking private companies. ** The ILO’s

m Survivors standard-setting activities in the first 20 years carried forward the social

insurance model into the law and practice of the majority of the
industrialized and industrializing countries, which then formed part of

= Unemployment the ILO’s membership. This “organizing power” of social insurance

Organizi

Conventions was described by Albert Thomas in 1931 as “the
regulation of social insurance based on those principles in national
ng power of  systems which have best stood the test of time, it is a synthesis of all the

the first Conventions  characteristic trends of the insurance movement. It stimulates States to
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fresh progress and prevents any tendency to slip back. It is the point

18 Maternity Protection Convention, 1919 (No. 3) and Maternity Protection (Agriculture) Recommendation,
1921 (No. 12), Unemployment (Agriculture) Recommendation, 1921 (No. 11), Workmen’s Compensation
(Agriculture) Convention, 1921 (No. 12), Social Insurance (Agriculture) Recommendation, 1921 (No. 17),
Workmen’s Compensation (Accidents) Convention, 1925 (No. 17), Workmen’s Compensation (Occupational
Diseases) Convention, 1925 (No. 18), Equality of Treatment (Accident Compensation) Convention, 1925 (No.
19), Workmen’s Compensation (Minimum Scale) Recommendation, 1925 (No. 22), Workmen’s Compensation
(Jurisdiction) Recommendation, 1925 (No. 23), Workmen’s Compensation (Occupational Diseases)
Recommendation, 1925 (No. 24), Equality of Treatment (Accident Compensation) Recommendation, 1925 (No.
25), Workmen’s Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42), Sickness
Insurance (Industry) Convention, 1927 (No. 24), Sickness Insurance (Agriculture) Convention, 1927 (No. 25),
Sickness Insurance Recommendation, 1927 (No. 29), Old-Age Insurance (Industry, etc.) Convention, 1933 (No.
35), Old-Age Insurance (Agriculture) Convention, 1933 (No. 36), Invalidity Insurance (Industry, etc.)
Convention, 1933 (No. 37), Invalidity Insurance (Agriculture) Convention, 1933 (No. 38), Survivors’ Insurance
(Industry, etc.) Convention, 1933 (No. 39), Survivors’ Insurance (Agriculture) Convention, 1933 (No. 40),
Invalidity, Old-Age and Survivors® Insurance Recommendation, 1933 (No. 43), Unemployment Provision
Convention, 1934 (No. 44), Unemployment Provision Recommendation, 1934 (No. 44), Unemployment (Young
Persons) Recommendation, 1935 (No. 45).

19 For the full list of article 24 representations concerning social security Conventions, see Appendix I11.
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1944-1964

second generation of
standards covered

= Income security
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s Minimum
standards

= Maternity
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treatment

established a unified
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security

1950-52

An ambitious plan of
adopting minimum
standard for less
developed countries

round which the national movements are coordinating their progress
s 20

slowly or occasionally with rapidity, as is proved by recent history”.
24. The second generation standards correspond to the era of social
security. ?* They comprise only three Conventions and four
Recommendations, but the importance of these instruments extends all
the way up to the present time. 2 During the Second World War the
nations of the free world were intensively seeking to build such
post-war order where “all the men in all lands may live out their lives in
freedom from fear and want”. In 1941, the Atlantic Charter expressed
the “desire to bring about the fullest collaboration between all nations in
the economic field with the object of securing, for all, improved labour
standards, economic advancement and social security”. The report of
Lord Beveridge on social insurance and allied services (1942)
systematized the concept of social security assuming that “social
insurance should be treated as one part only of a comprehensive policy
of social progress”. The new concept of social security implied
universal coverage of the population, provision of benefits compatible
with human dignity, and social assistance to those not benefiting from
social insurance. Based on the broader mandate and vision established
by the Declaration of Philadelphia, the second generation of social
security standards established basic principles and a legal framework
necessary for the creation and proper functioning of entire social
security systems. These standards consolidated different branches into a
unified or coordinated social security system, broadened the range of
recognized social risks to include new branches of family benefit and
medical care, extended protection to the self-employed and
non-working population. The novelty of these standards laid in the
comprehensiveness of coverage in respect of persons and contingencies,
as well as in the coherent and codified form of presentation.

25. At the time of the adoption, in 1944, of Recommendations Nos 67
and 69, which laid down the blueprint for the development of social
security for the years to come, it was considered that sometime in the
future they would be converted into Conventions based on acquired
experience. The rapid progress made by the social security movement in
the following years advanced the idea to adopt a binding standard to
give the movement a new impetus and to guide countries in the creation
or reconstruction of their social security systems. Initially, the new
instrument aimed at establishing a dual architecture of setting up two
standards: a “minimum standard” for less developed countries desiring

20 1LO: The International Labour Organization: The first decade, Geneva, 1931, pp. 9 and 154.

2L The concept of “social security” was formalized in 1934 when the United States Congress passed the Social
Security Act pioneered by President Roosevelt, who believed that “these three great objectives — the security of
the home, the security of livelihood, and the security of social insurance — ... constitute a right which belongs to
every individual and every family willing to work”, stated during his message to Congress reviewing the broad
objectives and accomplishments of the administration, 8 June 1934.

22 Income Security Recommendation, 1944 (No. 67), Social Security (Armed Forces) Recommendation, 1944
(No. 68), Medical Care Recommendation, 1944 (No. 69), Social Security (Minimum Standards) Convention,
1952 (No. 102), Maternity Protection Convention (Revised), 1952 (No. 103) and Recommendation (No. 95),
Equality of Treatment (Social Security) Convention, 1962 (No. 118). Not counting standards on the social

security of seamen.
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to create their national systems of social security; and an “advanced
standard” for countries with already developed systems. The minimum
standard had to be not lower than the standards set by the first
generation Conventions, but allow temporary exceptions for less
developed countries, notably with regard to the range of the persons
protected. With regard to the advanced standard, due to the complexity
of the debate and the lack of time, the idea was ultimately abandoned.
The completion of the original dual architecture was therefore split in
stages: whereas the advanced stage was relegated to the third
generation standards, minimum standards were set in the second
generation by Convention No. 102.

26. The third generation standards focused on the consolidation of
social security systems and raising the level of protection in terms of the
population covered, rates and types of benefits. They completed the
original architecture imagined in the early 1950s and revised the first
generation instruments on the basis of the common principles of
organization, management and financing of the social security systems
established by Convention No. 102. From 1964 until 1988, the ILO
adopted five new social security Conventions accompanied by five
Recommendations. In 1964, Convention No. 121 and Recommendation
No. 121 regrouped into a single instrument employment injuries and
occupational diseases, which had been covered by separate standards in
the first generation. Long-term benefits were also regrouped into one
instrument— Convention No. 128 and Recommendation No. 131 of
1967 on invalidity, old-age and survivors’ benefits — reflecting the trend
to have these three branches in a single national pension system.
Medical care was taken together with sickness benefit in Convention
No. 130 and Recommendation No. 134 of 1969, reflecting the trend
towards establishing comprehensive health insurance systems. In 1982,
the adoption of the Maintenance of Social Security Rights Convention,
1982 (No. 157), specifically addressed the issue of the maintenance of
social security rights of migrant workers and complemented the
provisions of Equality of Treatment (Social Security) Convention,
1962 (No. 118), focusing on equality of treatment and exportability of
benefits.

27. Finally, in 1988, the Conference adopted Convention No. 168 and
Recommendation No. 176 on employment promotion and protection
against unemployment, which moved to understanding social security
as part of a broader set of social policies directed at one priority goal —
promotion of full, productive and freely chosen employment. Social
security was brought in coordination with other means for the
attainment of this objective, such as special employment programmes
and active labour market measures, employment services, vocational
training and guidance, rehabilitation services and the like. Convention
No. 168 triggered the process of more profound social thinking bringing
to light the fact that social security was most effective when integrated
in a wider framework of socio-economic and human resources
development. Since 1988, normative action in social security marked a
prolonged pause with no new standards initiatives being brought before
the Conference for over 20 years.

11
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28. This lengthy period hides what might be called the missing
generation of international social security standards, which, if adopted
in the nineties, might have better guided social security into the new era
of globalization, deregulation and privatization engendering integrated
policies, social safety nets and public and private partnerships. The
reasons why the succeeding generation of social security standards has
not seen the light should in all probability be found in the general retreat
of the welfare state shifting large part of its social responsibilities to the
care of the private sector, financial markets and the providence of
individuals themselves. Whatever the reason, the fact remains that,
apart from Convention No. 168 adopted in 1988, the rest of the
advanced social security standards were adopted in the period 1952-69
and embodied the concept of the “industrial society” at the peak of its
historical development. To the extent that the high-income countries
have since moved on to a model of society based on services and
information and low-income countries were engulfed by the informal
economy, the ratification prospects of these standards have been
progressively shifting to the newly industrializing countries joining the
segment of middle-income economies. Indeed, the low rate of
ratification of the advanced social security standards might well be
explained by the limited number of countries which grew to become
new industrial economies. However, even without ratification, the
existing Conventions and Recommendations have provided a structure
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for countries wishing to adopt new social security laws. The challenge
for all countries has been to implement the key tenets of these
instruments, including income security and access to medical care.

29. The Committee observes that the second and third generation
social security standards reflected the nascent development thinking of
the 1960s, which saw the world economy following the one and only
path of industrial growth traced by the Western economies, imagining
the standard social security beneficiary as a blue collar worker or an
ordinary industrial labourer. Needless to say that this development
paradigm sidelined those countries, which remained essentially rural
societies with small landholders practising subsistence agriculture. The
developmental thinking changed radically after the first oil shock of
1973, when the “golden era” of rapid economic growth after the Second
World War suddenly came to an end: the heretofore straightforward
path to development split into the multitude of economic scenarios. No
new substantial social security standards were adopted after this period
to capture the new thinking, Conventions Nos 102, 121, 128 and 130
remained forever the product of the industrial society at its best, but
adopted at the time when such notions as sustainable development,
governance and globalization — key to understanding the present world
— did not yet exist.

30. With regard to second and third generation social security
standards, the issue is their applicability and adaptability to changing
socio-economic conditions, fragmented labour markets of the service
economies characterized by the increase of flexible, temporary, atypical
and precarious forms of employment, as well as their possible extension
to the informal sector and their relevance to developing countries.
Increasingly, the question of non-citizens, including migrant workers,
and their access to social security poses a key challenge to the
international community. The Committee highlights the challenges and
difficulties encountered in the application of ILO social security
standards in the last two decades in the next chapter concerned with
“Maintaining social security rights through effective supervision™.
What needs to be clearly stated here, however, is that the current
ILO mandate in social security, as reaffirmed and updated by the
Declaration on Social Justice for a Fair Globalization of 2008, has
largely outgrown the standards with which it has to be
implemented. The available means are no more sufficient to meet
the new ends. This is particularly evident as regards the objective of
extending social security coverage to all, beyond the formal
economy to the masses of population living in abject poverty and
insecurity, which is placed at the heart of the ILO’s mandate and
mission.

13
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31. The Committee largely shares the analysis of the present state and
practice and of future options for global social security standard setting
in the International Labour Organization undertaken by the Social
Security Department of the ILO. ?® The above analysis leads to the
conclusion that “none of the current up-to-date ILO social security
Conventions can be regarded as an appropriate tool for the ILO in
pursuing its constitutional mandate to extend social security to all
through the implementation of the social security floor. It is rather
Recommendations Nos 67 and 69 that lay down the relevant standards
for implementing the minimum social security floor. Due to their legal
nature, however, they do not provide binding obligations for ILO
member States in this regard.” As to Convention No. 102, it also “does
not effectively establish a binding obligation to extend a basic but
comprehensive set of priority benefits to all people in the global
economy and society”. 2 The Committee is certain that the task of
globalizing social security requires the ILO to complement the
current set of up-to-date standards with a new high-impact
instrument embedding social security in a new development policy
paradigm and designed so as to be accepted by all ILO member
States. In this respect, the Committee examines the proposal of setting
the global social security floor in Chapter 1 of Part Il of the present
Survey.

3. Integrity and flexibility of the current
up-to-date social security standards

1995-2002

Cartier Working
Party

Up-to-date
Conventions:

Nos 102, 118, 121,
128, 130, 157 and 168

Establish a unique
set of common
principles:

m social solidarity

32. Between 1995 and 2002 the Working Party on Policy regarding the
Revision of Standards of the Committee on Legal Issues and
International Labour Standards of the Governing Body (Cartier
Working Party) reviewed all ILO standards adopted before 1985 to
determine whether they needed to be revised. In 2000, it classified
Recommendation No. 67 as an “up-do-date” and Recommendation
No. 69 as an “interim” standard, which is not considered as fully up to
date but still relevant in certain respects. In 2002, following the
recommendations of the Cartier Working Party, the Governing Body of
the ILO has decided to concentrate efforts on promoting the ratification
of a set of seven Conventions and five Recommendations considering
them up to date. %

33. These Conventions form a compact body of instruments
establishing both minimum and higher standards for the nine principal
social security branches (medical care, sickness benefit, unemployment
benefit, old-age benefit, employment injury benefit, family benefit,
maternity benefit, invalidity benefit and survivors’ benefit). They were

2 |LO: Setting social security standards in a global society, Social Security Policy Briefings, Paper 2, Social
Security Department, 2008, p.22.

2 ibid.

B 1LO: GB.276/LILS/WP/PRS/1, Geneva, Nov. 1999. The instruments adopted after 1985 are automatically
considered as up to date.
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developed in the second half of the twentieth century as a normative
framework held together by a unique set of common aims and
principles underpinning the social security system. This integrity of
international social security law is an invaluable achievement to be
preserved and consolidated in the ILO’s future standard-setting
activities in the field of social security. %

34. International labour standards on social security help materialize
the aspirations set forth in the Universal Declaration of Human Rights
that the fundamental human right to social security be protected by the
rule of law. They are aimed at providing the broadest possible
protection in terms of personal coverage, risk coverage and an adequate
level of compensation. They aim to strengthen social cohesion by
promoting solidarity between active and non-active members of society,
between rich and poor and between present and future generations.
Strengthening people’s security through greater social solidarity means
basing social security systems on such organizational principles as risk
pooling and collective financing by the members of the community, and
guaranteeing a minimum level of protection sufficient to maintain the
family of the beneficiary in health and decency. These organizational
principles must be complemented by the no less fundamental principles
of governance: the system shall be supervised by the public authorities
or administered jointly by employers and workers whose contributions
represent the largest share of social security revenues; representatives of
the persons protected, which include social groups outside wage
employment, shall participate in management if the administration is
not entrusted to a public institution; and the State must accept general
responsibility for the due provision of benefits and for the proper
administration of the institutions and services concerned. 2’

35. It is often alleged that ILO Conventions are excessively rigid.
Attachment to principles, however, does not mean rigidity and
inflexibility. On the contrary, it is unity in principle and purpose that
permits greater diversity in detail and means of implementation.
Viewed in this light, international social security Conventions offer
perhaps the largest set of options and flexibility clauses allowing for the
goal of universal coverage to be attained gradually and in step with
economic development. Each country is offered the possibility of
implementing them by combining contributory and non-contributory
benefits, different methods of computing benefits, general and
occupational schemes, compulsory and voluntary insurance, public and
private tiers into the mix of protective measures best suited to its
needs. % In substance, the ILO instruments open the door to progressive
implementation of social security to the maximum extent of a country’s
available resources and their principles are pertinent to all countries.

% Report of the CEACR, Report 111(1A), ILC, 89th Session, 2001, para. 154 (hereafter CEACR, General Report,

2001, para 154).
%" ibid, para. 155.
2 jbid, para. 156.
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36. By making it possible to achieve the same objectives of social
security by a variety of methods, current up-to-date Conventions leave
sufficient room to accommodate in part the redistribution of risks and
responsibilities between the State and the principal economic players,
which characterizes social security reforms in many parts of the world.
The new social security mix now emerging, in which the share of
responsibility relinquished by the State is taken up by private insurers,
enterprises or the insured themselves, is not necessarily at odds with the
social security model established by ILO standards. However, it might
mask the danger of excluding public authorities and the insured from
participating in the administration or management of private insurance
schemes and exposing their members to greater financial risks without
sufficient guarantee from the State of the due provision of benefits.
Concerned at the direction the reform process was taking in certain
countries, the Committee considered itself bound to repeatedly draw
governments’ attention to the need to safeguard, in the process of
reform, these basic principles of organization and management which
should continue to underlie the structure of the social security
systems. %

37. The primary responsibility lies on the State to help realize the right
to social security. While there may be some space for private insurance
as a complement to the State’s mandatory responsibility, the State is
still obliged to fulfil its duties. Placing the general responsibility on the
State, ILO standards oblige it to regulate the provision of private social
security so as to mitigate the negative effects of profit-seeking private
insurance markets, high insurance premiums causing hardship for
persons of small means, gaps in coverage, pre-selection of risks and
discrimination. These issues are further elaborated upon by the
Committee in the subsequent sections of the Survey.

B. Recommendations Nos 67 and 69 — The blueprint
for income security and universal medical care for
the post-war world

Combining social
insurance with social
assistance

systemic approach to
lawmaking

38. Recommendations on income security (No. 67) and medical care
(No. 69) were adopted to give effect to the ideas contained in the
Declaration of Philadelphia: the first traced the way to ensure basic
income for all; the second — to deliver comprehensive medical care. In
doing so, they combined the advantages of the social insurance model
of the first generation standards with the broad reach of social
assistance, included in the second generation standards. The
Recommendations stand out as the first instruments to apply a systemic
approach to lawmaking characterized by comprehensive coverage,
internal coherence and a codified form of presentation. Together they
established guiding principles for all social security contingencies
involving the loss of income and dedicated a separate standard to
medical care as a new branch of social security.

2 jbid, para. 157.
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39. The income security and medical care Recommendations were
visionary instruments, which laid down the new doctrine of universality
as the basis for the development of social security. These two
Recommendations reflected a fundamental change of paradigm in social
security policies, as focus was shifted from social security protection for
workers to the protection of the whole population. They paved the way
for the adoption of the Universal Declaration of Human Rights (1948)
and of the International Covenant on Economic, Social and Cultural
Rights (1966) and to the inclusion of the right to social security in
national Constitutions. The 1944 Recommendations were based not so
much on experience but constituted essentially the forecast of the
tendencies that social security policy would follow in the post-war
period. Indeed, it happened to be one of the most accurate social
forecasts ever, as the subsequent development of social security
worldwide closely followed the blueprint drawn by these
Recommendations. The new doctrine was transforming the pre-war
systems of social insurance into a generalized movement towards
including additional classes of the population, covering a wider range of
contingencies, providing benefits in relation to needs, and in general,
unifying the financing and administration of branches hitherto separate.
Social insurance mechanisms were placed alongside universal schemes
and social assistance to produce a new organization for social security,
which served the whole of society as a public service for the citizenry at
large.

1. The Income Security Recommendation, 1944 (No. 67)

Foreseeing income
security for all
workers and their
dependants

Grouped together all
income replacement
mechanisms

Established three sets
of guiding principles
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40. Recommendation No. 67 brought together in a single instrument
all provisions for income maintenance in case of inability to work or to
obtain work and recommended the extension of these provisions to all
workers, whether employed, self-employed, urban or rural, as well as to
their dependants. While relying on social insurance as the main
protection mechanism, the Recommendation was the first international
instrument to define social assistance as a complement to social
insurance extending protection to the vulnerable and needy population.
In brief, recognizing that “income security is an essential element in
social security”, Recommendation No. 67 grouped together all the
income-replacement mechanisms necessary to construct an integrated
social security system, the task which was later accomplished by
Convention No. 102.

41. Recommendation No. 67 is structured around three sets of guiding
principles for the development of income security schemes: general
guiding principles; guiding principles concerning social insurance; and
guiding principles concerning social assistance. In addition, an
extensive appendix to the Recommendation complements these
principles by providing suggestions as to their implementation in
practice.
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42. The Recommendation invites member States to establish income
security schemes aimed at relieving want and preventing destitution by
restoring lost income up to a reasonable level in case of inability to
work or to obtain remunerative work or by reason of the death of a
family’s breadwinner. Income security should be ensured by way of
compulsory social insurance through the provision of benefits upon the
realization of defined contingencies and whenever the insured persons
fulfil the prescribed qualifying conditions. For needs that would remain
not covered by way of social insurance, the State was to complement
social insurance by social assistance.

43. The guiding principles set out in respect of social insurance relate
to the main parameters of social insurance schemes such as the range of
contingencies covered, the persons to be covered, the level of benefits,
the contribution conditions, as well as the financing and administration
of social insurance schemes.

44. Social assistance protection mechanisms were assigned the role of
complementing social insurance with a view to securing the well-being
of dependent children, as well as of providing special maintenance
allowances directed to invalids, aged persons and widows who are not
receiving social insurance benefits and whose incomes do not exceed a
prescribed level. In addition, appropriate allowances in cash or partly in
cash and partly in kind were to be provided for all persons in need.

2. The Medical Care Recommendation, 1944 (No. 69)

Instituting a new
branch of the social
security system

providing protection
against biological
risks of illness and
disability

Establishing basic
principles of
organization and
management of
medical care

Complete and readily
available care
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45. For Recommendation No. 69 the availability of adequate medical
care was “an essential element in social security” on a par with income
security.  Together they offered comprehensive protection:
Recommendation No. 67 against economic risk of the loss of income
and Recommendation No. 69 against biological risks of illness and
disability. Recommendation No. 69 organized medical care as a
separate branch of social security and put forward the principle that the
nature and the extent of the care provided by the branch should be
defined by law. Comprehensive health care should be guaranteed to all
members of the population, whether or not gainfully occupied through a
combination of social insurance complemented by social assistance or
through a public health service.

46. Recommendation No. 69 laid down basic principles of
organization and management of medical care — those specific to the
medical care branch, as well as those common to the social security
system as a whole. The principles specific to organization and
management of the medical care branch include the following:

(1) Medical care should be complete (preventive and curative care)
and readily available at any time and place to all persons
protected, under the same conditions, without any hindrance of an
administrative, financial or political nature, or otherwise
unrelated to their health.
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(2)

3)

Medical care should meet the need of the individual for care
without time limit and provide the highest possible standard of
care and of professional skill and knowledge with a view to
maintaining, restoring and improving the health of the persons
protected, subject only to such reasonable limitations as may be
imposed by the technical organization of the service.

All medical care should be rationally organized throughout the
country with a view to the greatest possible economy and
efficiency, centrally supervised, and closely coordinated with
general health services in the country.

47. General principles common to all branches of the social security
system, being applied to the medical care branch, require countries to
orient their health-care strategy in the following directions:

(1)

(2)

3)

(4)

According to the principle of universal coverage and social
inclusion, the medical care service should be accessible to all
members of the community, irrespective of whether or not they
are gainfully occupied and possess the means necessary to pay for
such care.

According to the principle of resource pooling and solidarity, a
medical care branch should be financed collectively so as to
ensure its long-term viability and progressive development
promoting social stability and cohesion in the society.

According to the principle of the general responsibility of the
State, the central government should be responsible for
formulating the national health policy and for supervising all
medical care and general health services, so as to ensure the due
provision of care and the proper administration of all the
institutions and services concerned, irrespective of the adopted
method of financing or administration.

According to the principle of democratic and transparent
governance of the social security system, the management of the
health sector should be exercised with the participation of the
representatives of the persons protected, of the contributors, and
of the medical and allied professions, and provide for a quick and
effective procedure of complaint or appeal as to the decisions
made.

48. The Recommendation is divided into six parts addressing
respectively the essential features of a medical care service; the persons
covered; the provision of medical care and its coordination with general
health services; the quality of service; the financing of the medical care
service; and the supervision and administration of the medical care
service.
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Form of medical
service

49. As to the form of the service, the main objective being to guarantee
universal access to health-care services, it is recommended that it
should be provided through a publicly funded medical care service.
Alternatively, medical care could be provided indirectly through social
insurance and uninsured persons should receive care through social
assistance mechanisms whenever they are unable to obtain it at their
own expense. Recommendation No. 69 considers social assistance and
social insurance as complementary means that need to be coordinated
and act together so as to reach all members of society. Medical care and
general health services should be centrally supervised by an authority
representative of the community and the beneficiaries should have a
voice in the administration of the service.

3. Continuing relevance of Recommendations Nos 67 and 69

A source of reference
for the world of work

Many countries
comply with
Recommendation
No. 67

The objective of
universal health care
underpins the global
social protection
floor

Introduction of
universal health

50. Although Recommendations Nos 67 and 69 were adopted more
than 65 years ago, their continued pertinence and usefulness is
confirmed by country reports. National law and practice in responding
member States largely follows these Recommendations, in particular as
regards the branches, organization and coverage of the social security
system. The Committee welcomes the positive responses to Part Il of
the article 19 questionnaire, which asked member States, inter alia,
about the impact of Recommendations Nos 67 and 69 and the effect
given to these instruments. As regards the Income Security
Recommendation, 1944 (No. 67), a number of member States expressly
report that they are largely complying with its provisions, ** for many
others it goes without saying. Algeria, Costa Rica, Czech Republic, El
Salvador and Malaysia indicate that Recommendation No. 67 is a
source of reference for national legislation and the world of work.
Swaziland reports that the provisions of the Recommendation are
applied on a limited scale and the Government of Saudi Arabia states
that, although domestic laws are currently not in compliance with the
Recommendation, the Government has the intention to develop a
system of social protection in pursuit of social justice.

51. The continued relevance of the medical care Recommendation is
determined by the fact that for most countries in the world the objective
of universal health care still points to the distant future. Basic health
care is part and parcel of the global social protection floor initiative.
The ILO’s Global Campaign on Social Security and Coverage for All is
inspired by the objectives of Recommendation No. 69, as much as
Recommendation No. 67, stressing the continuing guiding nature of
both instruments. Even in highly developed countries there is still scope
for improvement in the manner in which effect is given to
Recommendation No. 69 in terms of the coverage and quality of
benefits, as manifested by the two notable initiatives to achieve
universal health care in the last decade. In 2000, France introduced the
universal health coverage (couverture maladie universelle) (CMU),

%0 Algeria, Austria, Argentina, Bosnia and Herzegovina, Costa Rica, Czech Republic, El Salvador, France,
Honduras, Indonesia, Israel, New Zealand and Philippines.
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which provides a social benefit for access to care, reimbursement of
care, and medical benefits to any person residing in France who is not
already covered by any other compulsory health insurance. The system
has significantly contributed to improving the health of the least
affluent. The United States recently passed legislation, 3 which
establishes a mandate for most legal residents of the United States to
obtain health-care insurance. Its provisions will take effect over the next
four years by means of expanding Medicaid eligibility, subsidizing
insurance premiums, providing incentives for businesses to offer health-
care benefits, prohibiting denial of coverage/claims based on pre-
existing conditions, etc.

52. Eighteen member States report that they recognize the value of
Recommendation No. 69 and are largely complying with its
provisions. *> The overall replies to the questionnaire show that most
responding States, even without specifically mentioning the
Recommendation, are actually complying with or working towards
achieving the objectives set out in the Recommendation. In Mauritius,
for example, medical care is provided free of charge for everyone. The
legislation in the Bolivarian Republic of Venezuela guarantees without
distinction free medical care to all residents. In Gambia, although health
care is not entirely free, individuals only pay a nominal fee. Other
countries are in the process of developing universal health-care systems.
In Saint Vincent and the Grenadines a feasibility study for health
insurance is being carried out and discussions on the implementation of
a programme are under way.

53. The Committee considers that Recommendations Nos 67 and 69
and their universal approach to social security are still pertinent, in
particular in terms of the guiding principles they set forward for
national law and practice and for ILO action on the extension of social
security to all. However, the low number of government reports
specifically mentioning these instruments attests to the fact that, while
still being used for reference, Recommendations Nos 67 and 69 have
largely lost their motivational force and hardly inspire countries to build
modern social security systems according to the blueprint drawn 66
years ago. Recommendations Nos 67 and 69 have played a pioneering
role in the history of the social security movement, but the world has
not lived up to their ambitious objectives “to relieve want and prevent
destitution”. The persistent realities of poverty and informality call
for drafting a new blueprint for the development of social security
in the twenty-first century, equipping it with more effective means

®! The Patient Protection and Affordable Care Act (PPACA, Pub. L. No. 111-148) was signed into law in the
United States on 23 March 2010; and the Health Care and Education Reconciliation Act of 2010 was signed into
law on 30 March 2010.

32 Algeria, Austria, Bosnia and Herzegovina, Costa Rica, Czech Republic, El Salvador, France, Honduras,
Indonesia, Israel, Republic of Korea, Kuwait, Malaysia, Montenegro, New Zealand, Peru, Syrian Arab Republic
and Bolivarian Republic of Venezuela. Bosnia and Herzegovina refers in this respect to its Law on Health
Insurance (Official Gazette of the Federation BIH, No. 30/97). Peru gives effect to Recommendation No. 69
through the Comprehensive Health Insurance, ESSALUD, and more recently through the gradual implementation
of the new Law on Universal Health Insurance.
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to alleviate poverty. The idea of underpinning the world economy
by a global social security floor has the potential of once again
changing the social security paradigm, the ways and means with
which social security is going to be provided in the coming future,
moving away from the risk-based towards more integrated forms of
social protection. What Recommendations Nos 67 and 69 could still
contribute to this process are the same fundamental objectives and
principles, for which social security systems have been established
in the first place: universality of coverage, social solidarity,
certainty and regularity of support, oversight by the persons
protected and the primary role of the State. The Committee
strongly believes that the new social security paradigm will
continue to respect those principles.

C. Convention No. 102 — Foundation of international
social security law

1. Defining the very principle of social security

A landmark
instrument

establishing a
separate branch of
social security law

as a system of legal
rights

unified by common
principles and
organized into a
social institution

54. In almost 60 years of existence, Convention No. 102 has had a
substantial influence on the development of social security in the
various regions of the world, and is therefore deemed to embody an
internationally accepted definition of the very principle of social
security. * Taking into consideration the wide variety of existing social
security schemes, Convention No. 102 focused on questions considered
to be of major importance, on which international agreement was
considered desirable and likely, and left outside its scope many
questions of secondary importance. In contrast with the earlier
instruments, Convention No. 102 established targets to be achieved
rather than the applicable techniques. **

55. Convention No. 102 transformed the ideas of the 1944
Recommendations into legal obligations and became the landmark
international instrument establishing social security as a separate branch
of international law. It regrouped into a single, comprehensive and
legally binding instrument the range of nine benefits considered to form
the core of social security (medical care, sickness benefit,
unemployment benefit, old-age benefit, employment injury benefit,
family benefit, maternity benefit, invalidity benefit and survivors’
benefit), and placed them under the principles of governance applicable
to the entire social security system. The Convention set the basic
parameters of social security organized as a social institution, the sole
objective of which was to maintain the beneficiaries and their families
in health and decency throughout the contingencies covered.

* CEACR, General Report, 2003, para. 53.
* CEACR, General Report, 2003, para. 48.
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56. Convention No. 102 gave an internationally accepted definition of
the material scope of social security and supplied a yardstick for
measuring the extent to which existing national systems reach or exceed
the prescribed level. New to international law were the Convention’s
provisions setting quantitative standards of basic protection and
statistical requirements as to the minimum coverage of the population
and the rate of benefits. ** By setting a socially acceptable minimum
level of protection to be achieved worldwide, it established a symbol of
social progress and set in motion a dynamic process of gradually raising
the basic parameters of the social security programmes to higher levels.
As the protection mechanism of the entire society, the social security
system is founded on the collective approach to dealing with social
risks. Compulsory membership and financing through contributions or
taxes are indispensable to give effect to such fundamental objectives as
social solidarity and cohesion, equality and non-discrimination,
protection of the poor and vulnerable members of the community.

57. Convention No. 102 formulated common rules of collective
organization, financing and management of social security systems and
complemented them by the no less fundamental principles of
governance: the system shall be supervised by the public authorities or
administered jointly by employers and workers whose contributions
represent the largest share of social security revenues; representatives of
the persons protected, which include social groups outside wage
employment, shall participate in management if the administration is
not entrusted to a public institution; and the State must accept general
responsibility for the due provision of benefits and for the proper
administration of the institutions and services concerned. *® Convention
No. 102 established procedural rights in social security law regulating
the suspension of benefits, the right of appeal in the event of the refusal
of a benefit or of a complaint as to the quality or quantity of benefits. It
also recognized the principle of equality of treatment between non-
nationals residing in a given country and nationals of that country. 3’

58. Convention No. 102, in the same way as the later instruments,
militates against the idea of rigidity that is often held of Conventions. It
offers a range of options and flexibility clauses making it possible to
attain gradually the objective of broad coverage in harmony with the
rate of national economic development. Each country may apply the
Convention through a combination of contributory and non-

% Quantitatively the minimum level of social security was to be determined by each country for itself by
reference to the selected national indicators (reference wage), which made the system adaptable to the prevailing
socio-economic conditions of any country. Comparability and equalization of the conditions between countries
was ensured through the common methodology of selecting prescribed national indicators. Convention thus
established a legally binding minimum normative framework for the design, measurement and development of
social security systems worldwide.

% CEACR, General Report, 2003, para. 49.

%" Wwith a view to operationalizing the application of this principle throughout the entire social security system
and to permit the exportability of long-term benefits, in 1962, the Conference adopted the Equality of Treatment
(Social Security) Convention, 1962 (No. 118), which was the subject of a General Survey in 1977; see
International Labour Conference, 63rd session, 1977, Report |11 (Part 4B).
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contributory benefits, general and occupational schemes, compulsory
and voluntary insurance, through different methods for the
administration of benefits, and public and private participation, all
intended to secure an overall level of protection which best responds to
its needs. 3 Convention No. 102 is inspired by the idea that there is no
perfect model for social security: each society has to develop the best
means of guaranteeing protection of its members. The method selected
must reflect the social and cultural values, history, institutions and level
of economic development. The Convention does not therefore require a
specific approach by member States; instead, it sets out an integrated
series of objectives based on commonly accepted principles establishing
a minimum social threshold for all member States. **

59. The flexibility contained in its provisions has permitted the
Convention to pass the test of time, and to encompass the new model of
social security, in which the part of responsibility that is renounced by
the State is taken up by private insurance schemes, enterprises and
insured persons themselves. The Committee of Experts has indicated
in this respect that the coexistence of a dual social security system,
both public and private, as is the case in various Latin American
countries, is not in itself incompatible with Convention No. 102,
which allows for the attainment of a minimum level of social
protection through different methods. However, the Convention
sets forth certain principles of general application relating to the
administration, financing and functioning of social security
schemes. What is of interest to the Committee, in the last resort, is
to ascertain that, irrespective of the nature of such schemes, the
main principles are observed and the level of benefits prescribed by
the Convention is attained in full. %

2. Setting minimum standards for building viable systems

Structure of
Convention No. 102

Parts 11-X establish
nine branches
covering major
social risks

Parts XI1-XI11
establish common
provisions

60. Convention No. 102 is composed of 87 Articles regrouped into 15
parts. ** As such, it was the longest international labour standard only
recently overtaken by the Maritime Labour Convention, 2006. Parts 11—
X establish minimum standards of protection in respect of the following
nine social risks: medical care, sickness, unemployment, old-age,
employment injury, family, maternity, invalidity and survivors’
benefits. In addition to branch-specific provisions, the Convention lays
down provisions common to all branches: flexibility options in
ratification and implementation of the Convention (Part I), quantitative
standards for periodical payments (Part XI), equality of treatment of
non-national residents (Part XII), rules for suspension of benefits, right
of appeal, financing and administration (Part XII1).

% CEACR, General Report, 2003, para. 51.
¥ CEACR, General Report, 2003, para. 56.
40 CEACR, General Report, 2003, para. 52.

1 part XIV contains miscellaneous provisions regarding the effects of the Convention in time, whereas Part XV
contains the final provisions related to its ratification and entry into force.
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61. The minimum requirement for the ratification is the acceptance of
three of the nine Parts relating to benefits. In order to ensure that the
obligations resulting from the choice of benefits are reasonably
equivalent, the accepted Parts need to include at least one among those
relating to unemployment, employment injury, old age, invalidity or
survivors. The Convention further provides that Members, which ratify
only certain of Parts 1I-X, may subsequently accept the obligations
under other Parts, and move gradually towards full achievement of the
aims of the Convention.

62. The level of the minimum standard applicable to developing
countries was the source of a dilemma: on the one hand, the Convention
had to acknowledge the difficulties encountered by slightly developed
countries in setting up a social security system; on the other hand, it
should not lower the level fixed by the first generation Conventions.
The compromise consisted of allowing temporary exceptions for
developing countries with respect to the range of persons protected, and
the rate and duration of benefits in certain branches. For example,
countries whose economies and medical facilities are insufficiently
developed may, for all nine branches, initially restrain coverage to
prescribed classes of employees constituting not less than 50 per cent of
all employees in industrial workplaces employing 20 persons or more.

63. Convention No. 102 requires member States to determine in law
the classes of employees or economically active population, which shall
comprise the persons protected under each branch. Compulsory
affiliation of the persons protected has been a constant feature of
international social security standards as it allows pooling the risks
throughout the largest possible number of affiliates. This economic
rationale of compulsory affiliation was complemented by the legal
rationale of subjecting entitlement to social security rights to objective
conditions of affiliation equal to all. The principle of compulsory
affiliation thus laid a foundation for the emergence of the rights-based
approach to social security. Its continued relevance has never been put
into question.

64. The Convention also determines the conditions under which non-
compulsory insurance could be taken into account for the purpose of
compliance with the level of protection in specified branches. Voluntary
insurance schemes must fulfil the following conditions: they must be
supervised by the public authorities or administered by joint operation
of employers and workers, cover a substantial part of the persons whose
earnings do not exceed those of the skilled manual male employee, and
comply, in conjunction with other forms of protection, where
appropriate, with the relevant provisions of the Convention. Voluntary
coverage however is not accepted in such branches as employment
injury, family benefit and maternity benefit, where only compulsory
protection could be taken into account. Questions of coverage are
examined in detail in Chapter | of Part 111 of the present Survey.
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Minimum 65. Each of the Parts from Il to X of the Convention is composed of
configuration of each  six Articles setting the legal structure of each branch, the first
branch includes: establishing the duty of the State to secure by, or in virtue of, national

laws or regulations the provision of the benefit concerned, while the
other five Articles establish the minimum set of the qualitative and
quantitative parameters listed in the left column. These parameters are

(i)  definition of the
contingency;

(i1 gi;iggfed_ set to _valqes Whic_h together determine the minimgm standgrd of
(iii) type and ;ate of protection in the given _branch. Consequently, Whlle it is possible to
benefit: raise th_e Ievel_of protection, by for exar_nple reducing t_he Ien_gth of the
(iv) length (’)f the quallfyl_ng period or increasing th(_e dur_atlon of Fhe_ be_neflt, settm_g any of
qualifying the basic parameters to values violating the limitations established by
period; the Co_nventlon_would S|gn|fy r!on-observance of the minimum standard
W) durati(;n of p_rescrlped by it. Thg description qnd values of these par_ameters are
benefit and given in the tables in the appendix to the Survey. The interrelation

between the parameters by the type of scheme covering different

waiting period. categories of persons protected is shown in table 1.

Table 1. Main types of social security programmes covered by Convention No. 102
Persons protected Type of programme Source of financing Type of benefit Rate of benefit
Employees Compulsory social Contributions Wage-related At least 40-45-50%
insurance (Article 65) of the beneficiary’s
previous wage
Economically active [Voluntary social Contributions or taxes ~ Flat rate At least 40-45-50%
population insurance] (Article 66) of the national
reference wage
All residents Rights-based social Taxes Income dependent Prescribed
assistance. (Article 67) minimum
Universal schemes Taxes Irrespective of income amount
Exhaustive list of 66. Convention No. 102 contains a list of cases in which the benefit
grounds for due to a person protected may be suspended to the extent prescribed,
suspension of including a number of cases related to the personal conduct of the
benefits — beneficiary where the suspension of benefit amounts to a sanction.
These include, for example, submitting a fraudulent claim, cases where
Article 69 the contingency has been caused by a criminal offence or the wilful

misconduct of the person concerned, failure to make use of the
appropriate services (medical or rehabilitation services, or employment
services) or failure to comply with the rules prescribed for verifying the
occurrence or continuance of the contingency or for the conduct of
beneficiaries. It is important to underline that the list of the grounds
authorizing suspension of benefits given in Article 69 is exhaustive
and therefore limits suspension of benefits in any other

Right of complaint circumstances. The regime of sanctions permitted by the Convention is
and appeal — counterbalanced by the right of appeal in the event of the refusal of a
Article 70 benefit or of complaint as to its quality or quantity recognized by

Article 70 of the Convention and examined in detail in Chapter 3 of
Part 111 of the present Survey.
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67. The Convention accepts varying methods for the provision of
protection through the mechanisms of social insurance, social assistance
or universal public service, so as to leave more options to member
States in the methods of organizing, financing and administering benefit
schemes. Questions of financing and administering social security are
examined in detail in Chapter 1 of Part IV of the present Survey.

68. A scheme may be administered by a government department or by
an institution regulated by the public authorities, or by any other body,
provided that the representatives of the persons protected participate in
the management or are associated therewith. Moreover, national laws or
regulations may envisage the participation of representatives of
employers and of the public authorities, thus putting the management of
a scheme on a tripartite basis. Participation of the social partners in the
administration of social security institutions has had an essential role in
ensuring sound governance of social security systems and has been
recognized by all three generations of ILO social security instruments.
In this respect, the Employment Promotion and Protection against
Unemployment Convention, 1988 (No. 168), reinforced the principle of
participative management by guaranteeing the participation in an
advisory capacity of employers’ representatives, together with the
representatives of the protected persons, even in cases where the
administration is directly entrusted to a government department
responsible to Parliament. In application of the above provisions and
in line with the objective of social dialogue pursued by the ILO, the
Committee has consistently called for a strong role of the workers’
and employers’ organizations in the management of social security.
Measures of advancing social security through social dialogue are
reviewed in Chapter 3 of Part IV of this Survey.

69. Compensating for the absence of detailed provisions regarding the
financing and administration of social security, ILO social security
instruments placed on the State the general responsibility for the proper
administration of social security institutions and services, as well as for
the due provision of social security benefits. The principle of the
overall state responsibility also guarantees that the State cannot
invoke administrative decentralization in order to avoid being held
accountable for bad management or lack of ensuring effective
protection under national social security schemes. The Committee
has interpreted the State’s supervisory powers as not allowing it to
use the assets of its social security system for purposes other than
financing protection measures, which would inevitably lead insured
persons to lose confidence in the institutions responsible for their
protection.
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70. The impact of the Convention at the regional level and in the
regional setting is of great significance. The European region has been
particularly influenced by Convention No. 102. In other regions, the
Convention’s principles have provided guidance to countries, even
where they have not ratified the Convention. In Europe, Sweden was
the first country to ratify Convention No. 102 in 1953. The second
ratification necessary for the formal entry of the Convention into force
also came from a European State — the United Kingdom — in 1954,
Placing the principles of social protection and social cohesion at the
centre of their post-war development model in the middle of the past
century, the States Members of the Council of Europe incorporated the
minimum standards of social security embodied in Convention No. 102
into the European Code of Social Security (ECSS) signed in Strasbourg
on 16 April 1964. The Preamble of the Code especially recognizes the
collaboration of the International Labour Office in the preparation of
this instrument, which was aimed “to encourage all Members to develop
further their system of social security”. By 1964, ten European States
had already ratified Convention No. 102 and successfully applied its
provisions in national law and practice. Their experience, monitored by
the ILO’s supervisory system, convinced the authors of the Code, as it
is stated in the Preamble, “that it is desirable to establish a European
Code of Social Security at a higher level than the minimum standards
embodied in international labour Convention No. 102 concerning
minimum standards of social security”. Such higher standards were also
prepared by the Council of Europe with the active collaboration of the
International Labour Office and embodied in the Protocol to the Code.

71. The collaboration of the International Labour Organization was
further solicited in the establishment of the procedures on the
monitoring and supervision of the application of the Code and its
Protocol. For this purpose, in accordance with Article 74,
paragraph 4, of the Code, the Director-General of the ILO was
requested to designate the appropriate body of the ILO to examine the
annual reports on the Code and to transmit its conclusions to the
attention of the Council of Europe. Thus, the Committee of Experts on
the Application of Conventions and Recommendations has been
designated as the “appropriate body” of the ILO, not least because of
the principles of independence, impartiality, objectivity, competence
and first-hand experience of different legal, economic and social
systems which underlie its methods of work.

72. On the occasion of the 50th anniversary of Convention No. 102,
the Committee of Experts on Standard-Setting Instruments in the Field
of Social Security (CS-CO) * of the Council of Europe, at its fourth
meeting in September 2002, expressed its gratitude towards the
International Labour Organization for its fundamental work in the field
of social security standard setting, which had also laid the basis for the

2 Now the Committee of Experts on Social Security (CS-SS).

28

ILC.100/111/1B



Ninety years of standard setting in social security

Harmonizing
European and ILO
standards and

positions of the
supervisory bodies

identifying best
practices

Role of the
supervisory system

to maintain
progressive
orientation of
reforms in Europe

European Code of Social Security, and for the excellent cooperation
between the two organizations over all these years. The CS-CO also
stressed the continued relevance of ILO Convention No. 102 and the
Code. From its side, the ILO Committee of Experts considers it
very important that the supervisory bodies of the ILO and the
Council of Europe in the field of social security standard setting
continue to share the basic principles and approaches and stay in
close cooperation ensured by the secretariats of both
organizations. **

73. This double responsibility of examining reports on the Code and
on Convention No. 102 permits the Committee to develop its
approaches with a view to ensuring compatibility and consistency in the
interpretation and application of these instruments, thus harmonizing
the development of the social security law in regional, European, and
international instruments. Cross-referenced comments by the ILO and
European supervisory bodies have a much more authoritative and
cumulative impact on countries, resulting in a long list of cases of
progress in the application of both European and ILO standards. * It
also enables it to draw the attention of ratifying States to the need to
coordinate their regional legal obligations under the Code with their
international obligations under the ILO social security Conventions. As
a result of its role in the supervision of the European Code on Social
Security, the Committee is at the forefront of developments in the field
of social security and is in a position to link developments at the
European level to the international level, offering member States
innovative and modern solutions by drawing on best practices.

74. The system of supervision and promotion of the Code established
by the Council of Europe, of which the ILO Committee of Experts is an
essential part, fulfils the crucial function of maintaining social
protection in Europe at the highest level in the world and serves as an
effective instrument for progressive development of the social security
systems of European States. The Committee has no doubt that it would
continue to do so until there remains common political will within
European institutions to maintain the progressive orientation of social
security reforms. In this respect, it notes with satisfaction the strong
commitment and determination expressed by the governing bodies of
the Council of Europe to work towards wider ratification of the Code,
the Protocol thereto and the revised Code, as well as the programme of
bilateral and regional activities supporting country efforts to adhere to
these instruments and develop a national social security framework in
line with European standards. The Committee wishes to emphasize, as
did the Parliamentary Assembly of the Council of Europe in 2002, that
“these standards are relevant even in today’s changing climate and
provide a solid foundation on which to make further progress

43 CEACR, Report on the ECSS, 2002, para. 24.

4 See CEACR: “Supervision of the European Code of Social Security during the crucial decade of 1995-2005”,
Report on the ECSS, 2006.
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75. To mark the 40th anniversary of the Code in 2004, the Committee
observed that, together with the Social Security (Minimum Standards)
Convention, 1952 (No. 102), the Code:

(1) formed the hard core of the European Social Model;

(2) filled the basic human right to social security proclaimed in the
European Social Charter with concrete substance and guarantees;

(3) provided the benchmark to judge the effective exercise of the right
to social security in the European countries;

(4) establishing minimum standards of social security in itself and
higher standards in its Protocol, the Code traced a straightforward
vector for progressive development of social security systems in
Europe;

(5) during the last decade of the twentieth century, the
Code/Convention No. 102 remained a stronghold against the
excesses of certain neo-liberal economic policies, putting in danger
social cohesion and solidarity in the European nations;

(6) gave the necessary guidance to Central and Eastern European
countries transforming their social security systems to provide
protection in the emerging market economy;

(7) at the beginning of the twenty-first century, the Code/Convention
No. 102 continued to be an important reference point in the
accelerating process of reforms in social security extending
throughout the continent;

(8) safeguarding the acquired standards of social protection, orient the
Code/Convention No. 102 the reform process towards guaranteeing
better social security in Europe with a higher level of protection of
the population and prevents this level from sliding backwards. °

4. Measuring impact by cases of progress

122 cases of progress
and interest since

1964

76. A way to measure the impact of ratification on the development
of national law and practice is to consider the cases in which the
Committee has expressed its satisfaction or interest at the progress
achieved in the application of the respective Conventions. An
examination of the application by member States that have ratified
Convention No. 102 shows that, since 1964, in 40 cases ratifying States
have brought their national law and practice into conformity with the
Convention following recommendations by the Committee, while in
82 cases the Committee has expressed interest in the measures taken.
That means that in the last 45 years the Committee has been registering
on average 2.7 cases of progress or interest per year. Adding cases
of progress in the application of the European Code of Social Security,
which the Committee has been registering since 2000, will bring that

45 CEACR, Report on the ECSS, 2003, para. 28.
% CEACR, Report on the ECSS, 2003, para. 27.
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Three cases of number to three cases per year. Table 2 lists the cases, in which the
progress or interest Committee has expressed “satisfaction” and “interest” as regards the
per year application of Convention No. 102.

Table 2. Cases of progress in respect of Convention No. 102 (1965-2010)

The Committee expresses satisfaction in cases in which, following comments it has made on a specific issue, governments have
taken measures through either the adoption of new legislation, an amendment to the existing legislation or a significant change in
the national policy or practice, thus achieving fuller compliance with their obligations under the respective Conventions. In
expressing its satisfaction, the Committee indicates to governments and the social partners that it considers the specific matter
resolved. In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that further progress
would be achieved in the future and regarding which the Committee would want to continue its dialogue with the government and
the social partners. In comparison to cases of satisfaction, cases of interest relate to progress, which is less significant. The
Committee’s practice has developed to such an extent that cases in which it expresses interest may encompass a variety of
measures. The paramount consideration is that the measures contribute to the overall achievement of the objectives of a particular
Convention.

1965 Sweden Satisfaction Barbados Interest
1967 Israel Satisfaction Iceland Interest
1969 Denmark Satisfaction Israel Interest
1970 Belgium Satisfaction Libyan Arab Jamahiriya Interest
Federal Republic of Germany Satisfaction Luxembourg Interest
1971 Peru Satisfaction Mauritania Interest
1972 Belgium Satisfaction Zaire Interest
Mexico Satisfaction 1995 Belgium Interest
1973 Federal Republic of Germany Satisfaction 1996 Venezuela Interest
Peru Satisfaction 1997 Switzerland Satisfaction
1974 Federal Republic of Germany Satisfaction Switzerland Interest
1975 Denmark Satisfaction Venezuela Interest
Mexico Satisfaction United Kingdom Interest
Norway Satisfaction Netherlands Interest
Peru Satisfaction Cyprus Interest
Senegal Satisfaction Barbados Interest
Sweden Satisfaction 1998 Spain Satisfaction
1976 Yugoslavia Satisfaction Iceland Interest
1977 Austria Satisfaction Italy Interest
1978 Greece Satisfaction Netherlands Interest
Yugoslavia Satisfaction Mauritania Interest
1981 Ireland Satisfaction 1999 Croatia Interest
Norway Satisfaction United Kingdom Interest
Yugoslavia Satisfaction Portugal Interest
Denmark Interest 2001 Cyprus Satisfaction
Ireland Interest Costa Rica Interest
Norway Interest Mexico Interest
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1982 Peru Satisfaction Spain Interest
Niger Interest 2002 Croatia Satisfaction
1984 Costa Rica Satisfaction Croatia Interest
1985 Denmark Interest 2003 France Satisfaction
Federal Republic of Germany Interest United Kingdom Satisfaction
1986 Belgium Satisfaction Italy Interest
1989 Costa Rica Satisfaction Libyan Arab Jamahiriya Interest
Mexico Satisfaction Mexico Interest
Federal Republic of Germany Interest Netherlands Interest
Costa Rica Interest Peru
Bolivia Interest Switzerland Interest
Israel Interest Japan Interest
Mexico Interest Senegal Interest
Norway Interest The former Yugoslav Republic of Interest
Macedonia
Senegal Interest 2004 Costa Rica Interest
Turkey Interest Serbia and Montenegro Interest
Peru Interest 2005 Libyan Arab Jamahiriya Interest
1990 Iceland Interest Peru Interest
Barbados Interest 2006 Germany Satisfaction
Austria Interest 2007 Portugal Satisfaction
Libyan Arab Jamahiriya Interest Switzerland Satisfaction
1991 Denmark Interest Peru Interest
Netherlands Interest Portugal Interest
1992 Austria Interest Spain Interest
Costa Rica Interest Turkey Interest
Luxembourg Interest 2008 Costa Rica Interest
1993 Denmark Satisfaction Italy Interest
Spain Interest Libyan Arab Jamahiriya Interest
Germany Interest Niger Interest
Greece Interest France Interest
Spain Interest 2010 Barbados Satisfaction
Turkey Interest Barbados Interest
1994 Costa Rica Interest Plurinational State of Bolivia Interest
Venezuela Interest
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77. The methods of work of the Committee have evolved to enhance
the impact of ratified Conventions. For ten years, the Committee has
followed a new proactive role in assisting governments in defining
priorities by making the main principles of the surveyed instruments
more visible. The Committee is now giving more structure to its
comments and highlighting its conclusions, and has recently provided
integrated comments for member States who have ratified several ILO
social security instruments. *’

78. The dialogue between the Committee and member States has
further evolved to identify areas where technical cooperation would be
useful. To increase impact, it is important to establish efficient
operational linkages between the comments of the supervisory
bodies and the technical cooperation activities and, in the first
place, to ensure a systematic follow-up of those comments made by
the Committee of Experts, which expressly call for the provision of
technical assistance to the country concerned. The Committee is
pleased to note in this respect the establishment of a position of the
Coordinator on Technical Cooperation in the Department of
International Labour Standards.

79. The Committee has highlighted since 2008 cases of good practices
to enable governments to emulate these in advancing social progress
and to serve as a model for other countries to assist them in
the implementation of ratified Conventions. The Committee notes that
cases of good practices “® can be particularly useful in the field of
social security, since new approaches, and innovative and creative
ways to address difficulties are often used in social security systems
worldwide. Good practices can provide examples of countries
extending the application of the Conventions and help realize the
potential of built-in flexibility of ILO social security Conventions. The
Committee’s comments would bring added value to the countries
concerned by identifying effective solutions retained by other
countries facing similar problems.

80. In arapidly changing world, the importance of preventive action is
vital in order to create maximum efficiency. The supervisory process
can assist its constituents in providing such preventive services, in
particular through encouraging initiatives of some governments to seek
preliminary assessment of the compatibility of the planned reforms of
the social security schemes with the provisions of ILO Conventions. In
the face of long-term social security reforms, the Committee of Experts
much more often finds itself in a situation where it has to warn a
government of the possible problems of compliance which they might

47 CEACR, observations, Plurinational State of Bolivia, and Peru, 2010.

“n accordance with the decision taken at its 78th Session (November—December 2007), the Committee
highlights cases of good practice to express its appreciation of the special efforts in applying a Convention, and
so that they might, where appropriate, serve as a model for other countries to assist in the implementation of
ratified Conventions and the furtherance of social progress. At its 79th Session (November—December 2008), the
Committee agreed on the general criteria that it would apply to identify cases of good practice. (CEACR, General
Report, 2010, para. 64).
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Preventive comments

encounter in the future. This type of “preventive comments” is a new
feature of supervision, which if need be, might well find a more
generalized use. The Committee considers that the practice of
systematically gauging social security reforms at an early stage by
the international standards provides an important guarantee
of the progressive development of the national social security
systems in full respect of international standards.

5. Status, influence and prospects of ratification
of Convention No. 102

A model followed
throughout the world

Key reference
instrument

Forty-seven
ratifications

Seven countries have
accepted all nine
Parts/branches

Part V (old-age
benefit) is the most
widely accepted

Steady rate of
ratifications will
continue

81. Social security schemes exist in nearly all industrialized countries
covering most branches to which the Convention applies. Many
developing countries, inspired by the Convention, have embarked upon
the road to social security, especially to set up old-age pensions, even
though all of their systems are more modest in scope and, in general, do
not yet encompass unemployment or family benefits. Most of the social
security schemes in Latin America, which have their origins in the era
of social insurance, were greatly influenced by international labour
standards and, in particular, by Convention No. 102. Together with
other social security instruments, it helped create a level playing field of
social conditions in a globalized economy and served as a model for
regional social security instruments. Convention No. 102 also remains
the key reference for the definition of the content of the right to social
security under the International Covenant on Economic, Social and
Cultural Rights, the European Social Charter *® and other regional
instruments in various parts of the world. >

82. Convention No. 102 came into force on 27 April 1955. To date, 47
countries have ratified Convention No. 102 and incorporated its
provisions into their internal legal systems and national practice. The
most recent ratification was done by Uruguay and registered on
14 October 2010. The list of States, which have ratified Convention
No. 102, and the list of Parts of the Convention accepted by them are
provided in Appendix |. Seven countries have accepted all nine
Parts/branches of the Convention: Belgium, Brazil, Germany, Libyan
Arab Jamahiriya, Luxembourg, Netherlands and Portugal. The old-age
benefit branch (Part V) has been the most widely accepted branch: 91
per cent of the ratifying States accepted this part. In comparison, Part
VIl (family benefit) and Part IV (unemployment benefit) have been
accepted respectively by only 54 and 56 per cent of ratifying States.

83. Table 3 shows that Convention No. 102 has actually had a steady
rate of ratification, with eight to ten new ratifications each decade,
except for the 1980s, which are grimly remembered as the years of
structural adjustment policies. The prospects for ratification
announced by member States when completing the article 19
questionnaire, confirm that this trend will be upheld.

9 The European Social Charter provides in Article 12(2) that the Contracting Parties undertake to maintain a
level of protection at least equal to that required by the ratification of Convention No. 102.

% Regional instruments on social security are listed in table 5 in para. 148.
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Table 3. Dynamics of the ratification of Convention No. 102

1953-59 1960-69 1970-79 1980-89 1990-99 2000-10
1 Belgium Austria Barbados Democratic Bosnia and Herzegovina Albania
Republic of the
Congo
2 Denmark Iceland Plurinational Spain Croatia Brazil
State of Bolivia
3 Germany Ireland Costa Rica Bolivarian Republic ~ Cyprus Bulgaria
of Venezuela
4  Greece Luxembourg  Ecuador Czech Republic Montenegro
5 Israel Mauritania France The former Yugoslav Poland
Republic of Macedonia
6 Italy Mexico Japan Portugal Romania
7 Norway Netherlands  Libyan Arab Slovakia Serbia
Jamahiriya
8  Sweden Niger Switzerland Slovenia Uruguay
9 United Kingdom Peru Turkey Estonia (ECSS) %
10 Senegal

Feasibility studies
are in progressin a
number of countries

Comparative
analyses of the
national legislation
are carried out with
ILO assistance

84. The ratification prospects of Convention No. 102 are currently
being considered by more than 15 member States, ®> who are at
different stages in the ratification process. The Republic of Korea is
examining the Convention with a view to ratification in the future and
Mozambique intends to ratify as soon as the conditions for such
ratification are set. Djibouti intends to initiate proceedings leading to
the ratification of the Convention, whereas Lithuania is already
considering ratification. In the Syrian Arab Republic a competent
committee has reached consensus on a proposal in principle to agree to
ratify the Convention on the understanding that, as agreed during the
workshop held in Damascus on 22—-24 February 2010, a study shall be
conducted, in which the Articles of the Convention will be analysed in
relation to the legislation in force. Benin reports that the Government
complies with the minimum conditions to ratify the Convention and
states that the ratification procedure can soon be started after a thorough
comparative analysis of the national legislation is carried out with the
assistance of the ILO. Sudan and the United Republic of Tanzania are
also in the process of analysing the national social security legislation
with a view to examining the possibility of ratification. The Republic of
Moldova reports that a feasibility study is necessary to take a decision
as regards ratification. China has outlined the goal to “gradually set up a
social security system covering all urban and rural residents and with a
network interlinking social security, social assistance, social welfare
and charitable causes”, and reports to implement to a large degree the

* Estonia has ratified the European Code of Social Security which contains provisions similar to that of

Convention No. 102.

52 Argentina, Benin, China, Djibouti, Republic of Korea, Lithuania, Republic of Moldova, Mongolia, Morocco,
Mozambique, Nicaragua, Russian Federation, Sudan, Syrian Arab Republic, United Republic of Tanzania and

Ukraine.
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provisions and spirit of Convention No. 102, although some specific
requirements remain. Against this background, China vows to take
active steps to study the feasibility of ratifying the Convention.
Kazakhstan also reports that, in order to ratify Convention No. 102, it is
necessary to examine the existing legislation and to harmonize it with
the provisions of the Convention. The Committee would encourage
countries undertaking the feasibility studies for possible ratification of
the Convention to seek technical advice and support from the Social
Security Department of the Office.

85. A feasibility study and compatibility of national legislation with
the provisions of Convention No. 102 was carried out in Mongolia with
the technical assistance of the ILO; Mongolia would now like to
organize a national workshop on the findings of the assessment to
identify future steps towards ratification. In Morocco, a study is under
way on the calculation of benefits and whether they correspond to the
provisions of Convention No.102; in the light of the results of this study
Morocco would consider ratifying the Convention. Argentina states in
its report that, since 2009, the Government is working towards
presenting the ratification of the Convention to the national congress.
The General Confederation of Labour of the Argentine Republic (CGT—
RA) actively supports the ratification of the Convention. The
Committee notes with interest the detailed comparative analysis of the
national legislation with Convention No. 102 provided by Nicaragua.
The analysis concludes that Nicaragua is in a position to ratify Parts Ill,
V, VI, VIII, IX and X, and that the instrument of ratification should be
accompanied by a declaration in conformity with Article 3(1) to make
use of the temporary exceptions. Having recently ratified the European
Code of Social Security, the Committee considers that Estonia is able to
do the same for Convention No. 102, taking into account the similarity
of the provisions of the two instruments. The Government however
stated that, having ratified the European Code of Social Security,
Estonia does not consider it necessary at present to ratify Convention
No. 102. Several technical meetings on the compatibility of the Russian
legislation with the provisions of Convention No. 102 and the European
Code of Social Security organized jointly by the ILO, Council of
Europe and the Ministry of Health and Social Development of the
Russian Federation, the last one in June 2010, have concluded that the
national legislation complies with the requirements of Parts Il, 11, 1V,
VI and VIII of the Convention and recommended assessing the level of
old-age, invalidity and survivors’ pensions according to the
methodology prescribed by the Convention to confirm the possibility to
accept Parts V, IX and X as well. The necessary consultations with the
Ministry are expected to take place in early 2011. After similar analysis
of the national legislation carried out in 2007-08, the Ministry of
Labour and Social Policy of Ukraine has started the procedure of
ratification of Convention No. 102. The Committee expects the
International Labour Standards Department to provide full legal and
technical support necessary to initiate and complete the ratification
process in the countries concerned.
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86. As regards the prospects for the acceptance of additional Parts,
Croatia reports that, after finishing the steps for accession to the
European Union, the country is planning to prepare an analysis of the
existing and new potential regulations related to the Parts of Convention
No. 102 that have not yet been accepted. Spain states that a study on the
level of family benefits in Spain demonstrated that the country is in
compliance with the requirements of Part VII concerning the total value
of the family benefits in the country and the acceptance of this Part
could therefore be considered. The Committee notes that Cyprus has
recently accepted the obligations under Part VI of the European Code
of Social Security and is thus in a position to do the same under
Convention No. 102. Sweden has ratified the Invalidity, Old-Age and
Survivors® Benefits Convention, 1967 (No. 128), which covers those
parts of Convention No. 102, it has not accepted Parts V, IX and X.

87. Other member States do not consider it necessary to ratify
Convention No. 102, because they have already ratified international or
regional instruments which provide a similar level of protection.
Finland reports that it does not consider ratifying Convention
No. 102, because it has already ratified all relevant third generation 1LO
social security instruments. The Government, as well as the Free Trade
Union Confederation of Latvia, report that ratification of Convention
No. 102 is not foreseen, taking into consideration that the European
Code of Social Security, which the country plans to ratify, provides
higher levels of protection compared to the minimum standards
embodied in Convention No. 102.

88. The Committee considers that, in Europe, as in no other region of
the world, the road to progressive development of social security
systems passes through wider and more effective coordination of the
dense network of obligations assumed by member States under various
legal instruments in the field of social security. With its double
responsibility both in respect of the European Code of Social Security
and with regard to international labour standards relating to social
security, notably Convention No. 102, the Committee sought to develop
a coherent analysis of the application of European and international
instruments and to coordinate the obligations of the States parties to
these instruments. The Committee drew attention to the considerable
potential of the promotion of the acceptance of the non-ratified Parts of
the Code and its Protocol, given the fact that the member States
concerned have already assumed analogous obligations under
Convention No. 102 and other social security-related ILO Conventions.

89. The Committee wishes to emphasize, however, that coordination
between European and international standards is a two-way street, and
where the obligations of the contracting parties under the Code permit
them to assume corresponding obligations under the ILO Conventions,
they should be invited to do so. Five countries are particularly
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concerned with the task of upgrading their international obligations to
those accepted at the European level. 3

90. The Czech Republic ratified Convention No. 102 in 1993
excluding Part 1V (Unemployment benefit), but has subsequently
included this Part in its ratification of the Code in 2000 and could now
consider taking the same obligations with respect to unemployment
benefit under the Convention as well. Denmark could be invited to
accept obligations of Parts VII (Family benefit) and VIII (Maternity
benefit) of Convention No. 102, ratified in 1955, taking into account
that these obligations form part of its ratification of the Code already
since 1974 and do not give rise to any difficulties in their application.
While in 1995 Spain accepted seven Parts of the Code, it is still bound
by only four Parts of Convention No. 102, which it ratified in 1988.
Consequently, the Government may consider adding Parts V, VIII and
IX, the application of which has not given rise to any difficulties under
the Code, to the Parts that it has already accepted under the Convention.
Ireland, having accepted five Parts of the Code in 1972, is still bound
by only three Parts of Convention No. 102, which it ratified in 1968.
Ensuring full application of Parts V and VII of the Code for over 30
years, the Government may also consider accepting the obligations for
the same Parts of the Convention. Italy accepted four Parts of the Code
in 1978, but is still bound by only three Parts of Convention No. 102,
which it ratified in 1956. Having a good record of application of
Part VI (Employment injury benefit) under the Code, it should have no
difficulty in accepting this Part of the Convention as well.

91. The Committee notes from the replies to the article 19
questionnaire that many non-ratifying member States take the
provisions of Convention No. 102 into account. Twenty-one member
States expressly report that, although they have not ratified the
Convention, they are largely giving effect to a number of its
contingencies: Algeria, Azerbaijan, Bangladesh, China, Cuba, El
Salvador, Estonia, Gabon, Ghana, Honduras, Indonesia, Mali,
Republic of Moldova, Mongolia, Morocco, Myanmar, New Zealand,
Philippines, Sudan, Viet Nam, and Zimbabwe. In addition, Guatemala
and Panama state that Convention No. 102 has functioned as a guide
for the national social security system. The Syrian Arab Republic
reports that the Convention is consulted before amendments are made to
the Syrian Social Insurance Code. Kuwait states that its national
constitutional and legal system are in conformity with the principles and
framework of the Convention. Gambia reports that the intention exists
to implement all the provisions of Convention No. 102 and Mali and
Cameroon report on measures taken to improve the material and
personal coverage of the system. Fiji is reforming the workmen’s
compensation legislation with a view to replacing the current system
with a modern workers’ compensation system that will significantly
improve social security benefits in accordance with the relevant ILO
instruments. These are constructive developments which underline the

53 CEACR, Report on the ECSS, 2003, para. 38.
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universal nature of the Convention’s principles and their relevance to all
countries.

D. Convention No. 168 — Combining unemployment
protection with labour market policies

1. Provisions of the Employment Promotion and Protection
against Unemployment Convention, 1988 (No. 168)
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92. Among all international labour standards, Convention No. 168 has
the longest history of its preparatory work, covering the period from
1972, when the Office was first requested to initiate the process of
revising the Unemployment Provision Convention, 1934 (No. 44), to
1988 when Convention No. 168 was actually adopted. In 1974, the
International Labour Conference adopted the resolution concerning
industrialization, the guarantee of employment and the protection of the
income of workers, but the proposal regarding the new instrument
setting higher standards for unemployment protection was put aside,
most countries considering that the economic crisis caused by the oil
shock of 1973 was not a suitable moment in view of the high level of
unemployment and the preference given to economic solutions capable
of promoting employment. During the structural adjustment era of the
1980s traditional social security and employment promotion policies
revealed their limits and reopened the debate on what should be the
future standards in social security. Convention No. 168 captured the
new thinking in full, differing greatly from other social security
Conventions adopted long before it. Indeed, no other social security
Convention has such a lengthy and substantial Preamble explaining the
major ideas around which the Convention was built:

(1) the idea of economic growth as the best cure against
unemployment and other social evils: the Preamble recognized
that “policies leading to stable, sustained, non-inflationary
economic growth and a flexible response to change ... offer the
best protection against the adverse effects of involuntary
unemployment”;

(2) the idea that economic growth should lead “to creation and
promotion of all forms of productive and freely chosen
employment including small undertakings, cooperatives, self-
employment and local initiatives for employment”, and that
priority should therefore be given to employment promotion not
only by the employment policy, as was already stated by the
Employment Policy Convention No. 122, but by the social
security policy as well;

(3) the idea that social security should serve as a means, among
others, for promoting employment and support active labour
market policies “even through the redistribution of resources
currently devoted to the financing of purely assistance-oriented
activities towards activities which promote employment
especially vocational guidance, training and rehabilitation”;
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(4) the consequent idea of an active coordination of social security
benefits with other means of employment and social policies
serving the goal of employment promotion within the framework
of a larger concept of social protection; and

(5) the resulting idea of the integration and consolidation of the
different means of “employment assistance and economic support
to those who are involuntary unemployed” by way of establishing
a national “system of protection against unemployment”. It is not
difficult to notice that ten years later the majority, if not all, of
these ideas have nourished the concept of decent work and 20
years later were embodied in the integrated approach to economic
and social policies put forward by the Social Justice Declaration.

93. Explaining the reasons for the adoption of Convention No. 168, its
Preamble mentioned that the minimum standards on unemployment
benefit established in Convention No. 102 have been surpassed by most
of the existing compensation schemes in the industrialized countries
but, unlike standards concerning other benefits, they have not been
followed by higher standards. Convention No. 168 has thus been
designed to set advanced standards of unemployment protection for
industrialized countries, with the hope that “the standards in question
can still constitute a target for developing countries that are in a position
to set up an unemployment compensation scheme”. In an attempt to
maintain its universal application, Convention No. 168 was endowed by
the flexibility clauses and exceptions, the importance and scope of
which surpassed those used in the previous social security Conventions.
However, this has not helped. Two decades after its adoption the
ratification record shows that not only developing countries have
disregarded the Convention, but so did most of the industrialized
countries, not least because the standards it has set proved to be too
advanced even for the majority of developed countries.

94. The fact remains that of all up-to-date social security
standards Convention No. 168 is the only one that looks beyond the
internal organization and functioning of the traditional social
security system into the external socio-economic environment
where social security interacts with the labour market, human
resources development and the economy at large. In addressing this
nexus between social security, growth and employment Convention
No. 168 may well be seen as an ideological precursor of the present
integrated approach to economic and social objectives pursued by
the ILO. One may be even tempted to say that Convention No. 168
would have been the first of the fourth, still missing, generation of
ILO social security standards, had the standard-setting process
continued in the 20 years that followed its adoption. But it stopped,
leaving Convention No. 168 standing alone at the conceptual
frontier between the “industrial society” with the social security
system it has produced and the new globalized world in quest of
integrated forms of universal social protection, such as the global
social protection floor.
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95. This conceptual duality has largely determined the structure of the
Convention, which, on the one side, follows the generic structure of
branch description established by Convention No. 102 — definition of
the contingencies (Article 10), persons protected (Article 11), methods
of provision and rates of benefits (Articles 12-16), qualifying period
(Article 17), waiting period (Article 18), duration of payment (Article
19), suspension of benefit (Article 20) and, finally, the legal,
administrative and financial guarantees provided by the system
(Articles 27-30), but on the other side includes provisions new to
traditional social security concerning in particular promotion of
productive employment (Articles 7-9), coordination of unemployment
protection systems with employment policy (Article 2), social benefits
for new applicants for employment (Article 26), coordination with
severance pay (Article 22). Such structure makes Convention No. 168
not only a voluminous instrument comprising 30 substantive Articles —
indeed, there are virtually no short Conventions on social security — but
also a particularly complex and innovative instrument, which even now
— 20 years after adoption — has not lost any of these features.

96. This Convention deals with two different subject areas -
employment policy and social security, which it tries to relate by
reference, inter alia, to a third subject area of human resources
development, including vocational training and vocational guidance
(see Articles 2, 7 and 9). Leaving the third subject area aside to simplify
things and taking only the legal point of view, the ratifying countries are
confronted here with the problem of straightening up the interrelation
between two separate branches of legislation — employment legislation
and social security legislation, which are led to pursue a common goal
of promoting full, productive and freely chosen employment and to face
a common challenge to coordinate the different means they have to
achieve it. To give but one example of the array of complex legal
issues, which would arise the minute one tries to view these branches of
law with an integrating eye, it would suffice to refer to Article 6 of
Convention No. 168, which would require the ratifying State to apply
the principle of equal treatment and non-discrimination of the persons
protected in a uniform way throughout its employment and social
security legislation, so as to prevent the spillover of the discriminatory
practices from the labour market into social security and vice versa.

97. From the governance point of view, the ratifying States are
confronted with the no less challenging task of integrating two separate
branches of national policies — employment policy and social security,
which presupposes that the ratifying State should at least have
established a modicum of national policies in these areas. This
requirement already greatly reduces the number of the potentially
ratifying countries to at most 70, which have established some kind of
unemployment protection scheme and have a declared employment
policy. Regulating each one of these branches of national law and
policy separately is already a complex matter, but bringing them
together in one comprehensive instrument establishing a general
framework for the coordination of their core elements — system of
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protection against unemployment with employment promotion
measures, the regulation of which, as a rule, is legally and
institutionally separated, makes the task of the ratifying State a daring
one. Would one need more explanations for the reasons why
Convention No. 168 has up to now received only seven ratifications?

98. A singular feature of Convention No. 168 consists in that it
belongs, by the very nature of the subjects it deals with, both to the so-
called promotional instruments (a classic example being the
Employment Policy Convention, 1964 (No. 122), and the Human
Resources Development Convention, 1975 (No. 142)), as well as to the
highly technical instruments characteristic of the social security field,
establishing provisions as to the precise methods, criteria and levels of
unemployment benefits to be provided. This mix of different regulatory
approaches in one international instrument was tried out for the first
time in Convention No. 168, particularly with the use of the
promotional formula “each Member shall endeavour to extend the
protection” to ensure progressive coverage of specific contingencies of
partial unemployment and part-time work (see Article 10(2) and (3)).
By integrating cash benefits with employment services, social benefits
with job subsidies, etc., Convention No. 168 goes beyond the traditional
concept of providing benefits for a defined contingency into a much
wider concept of ensuring comprehensive social protection for all those
who seek work. It is the first social security Convention to establish
express mechanisms for linking means-tested social assistance benefits
to social insurance benefits to provide continuous employment
assistance and economic support for the long-term unemployed beyond
the initial period of unemployment (Articles 16 and 19, paragraphs 2(b)
and 5).

99. Convention No. 168 differs from the previous social security
standards in that it speaks not simply of unemployment benefit but of a
“system of protection against unemployment”, defining the two main
characteristics of a system — its internal structure and relations to the
external environment. The internal structure of the system of protection
against unemployment established by the Convention is much more
complex than Part 1V (Unemployment benefit) of Convention No. 102,
which, as a minimum standard, covered the single contingency of full
unemployment and offered only a benefit in cash. In Convention
No. 168 the contingencies of unemployment are many and the benefits
are diverse.

100. With regard to the contingencies covered, the big innovation of
the Convention consisted in that it offered protection not only to
workers who lost their jobs, but also to those who did not or who never
ever had any job before. Article 10(2) of the Convention recognized
that for reasons of an economic, technological, structural or similar
nature and without any break in their employment relationship workers
may suffer: (a) either a temporary reduction in the normal or statutory
hours of work, which is partial unemployment; or (b) a temporary
suspension of work entailing a consequent loss of earnings.

ILC.100/111/1B
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Article 10(3) further extended protection against unemployment to part-
time workers who are actually seeking full-time work. While coverage
of the contingency of full unemployment defined in Article 10(1) is
obligatory, for the three additional contingencies mentioned above the
ratifying State “shall endeavour” to extend the protection of the
Convention. The fact that these contingencies are not yet covered by the
national legislation at the moment of ratification does not constitute
therefore an obstacle to the ratification, provided the Government
would in good faith consider ways and means to progressively extend
coverage to these contingencies in the future.

101. The above contingencies covered by the Convention are detailed
in Part I11 of the Convention. In addition, the Convention contains Part
VII, which lays down “special provisions for new applicants for
employment”, such as young persons who have completed their
vocational training, studies, or compulsory military service; persons
after a period devoted to bringing up a child or caring for someone who
is sick, disabled or elderly; divorced or separated persons; released
prisoners, etc. A member State is required to grant “social benefits” to
at least three of the ten categories of such persons seeking work
identified in Article 26 of the Convention and to endeavour to extend
protection progressively to the greater number of categories.

102. With regard to the means of protection against unemployment,
Convention No. 168 broadens the rage of benefits and employment and
social services for the unemployment persons, including special
programmes to promote additional job opportunities and employment
assistance for identified categories of disadvantaged persons, such as
women, young workers, disabled persons, older workers, the long-term
unemployed, migrant workers and workers affected by structural
change (Article 8). The adoption of special measures to meet the
specific needs of such disadvantaged groups and other categories of
persons who have particular problems in the labour market, shall not be
considered as unequal treatment or discrimination (Article 6(2)).
Further means by which social security can contribute to protection
against unemployment and its prevention through active employment
policy measures are mentioned in Recommendation No. 176, which, by
the way, is the only ILO instrument expressly foreseeing such measures
to be taken in the situation of economic crisis.

103. The important feature of the Convention, which should be
constantly borne in mind in the implementation process, is the emphasis
it places on the activation measures ensuring quick return to work,
which are to be pursued on two levels: by increasing the efforts and
responsibilities of the unemployed persons through more effective
methods of providing unemployment benefit, and by using social
security as a means to promote employment creation and employability
of jobseekers. At the level of individuals, in comparison with the
definition of the contingency of full unemployment in Convention
No. 102 (Article 20) in the case of a person protected “who is capable
of, and available for, work”, Article 10(1) of Convention No. 168
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includes an additional requirement for the person to be “actually
seeking work”. In many national legislations this requirement is
reflected in the obligation placed on unemployed persons to actively
seek work and participate in active labour market measures. At the level
of the unemployment benefit scheme, activation of the unemployed
persons is achieved by designing the benefit as a “partial and
transitional wage replacement” to meet the specific aim of avoiding
“creating disincentives either to work or to employment creation”
(Article 14). For example, in case of part-time workers who are actually
seeking full-time work, the benefit taken together with their earnings
should be such as to maintain incentives to take up full-time work
(Article 10(3)). Methods of providing unemployment benefit should
also be such as, from the one side, not to “discourage employers from
offering and workers from seeking productive employment” and, from
the other side, to contribute to the promotion of full, productive and
freely chosen employment (Article 2). Finally, at the policy level,
promotion of employment should be declared as a priority objective to
be attained by all appropriate means, including social security. With this
priority objective in mind, social security should be coordinated with
such other means as employment services, vocational training and
vocational guidance (Article 7). This concerns in particular the effective
use of subsidies granted by the social security system in order to
safeguard employment (Article 30). The need for effective coordination
between social security and employment policy is examined in detail in
Chapter 2 of Part 1V of the present Survey.

2. Status, impact and ratification prospects

Poor ratification
record due to high
standards not
suitable for
developing countries

The need for
protection against

104. The  Employment Promotion and Protection  against
Unemployment Convention, 1988 (No. 168), was the first ILO
instrument to integrate social security into the broader concept of
employment and labour market policy, but stopping short of an attempt
to turn social security into an instrument of economic policy. The
Convention came into force on 17 October 1991. As of 1 November
2010, it has received seven ratifications: Albania (2006), Brazil (1993),
Finland (1990), Norway (1990), Romania (1992), Sweden (1990),
Switzerland (1990). > The most recent instrument of ratification was
registered on 4 August 2006 (Albania). Poor ratification of the
Convention may be explained by the fact that it lays down advanced
standards of protection against unemployment, which are relevant only
to countries with developed formal economy and labour market
policies. Reading the preparatory work on the Convention one might
come to the conclusion that Convention No. 168 was not elaborated
with the interests of the developing countries in mind, but served the
purpose of activating the labour market and adjusting unemployment
benefits to the emergence of more flexible forms of employment.

105. The need to set up and maintain unemployment protection
schemes is great. Numerous States are working towards putting in place

% See Appendix II.
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some sort of unemployment protection system. The importance of
unemployment protection was widely acknowledged in the aftermath of
the 1998 Asian financial crisis: “had unemployment insurance coverage
been extensive in the countries affected by the crisis, then a majority of
job losers would have been eligible for unemployment benefits. Again,
compared to other countries, the Asian countries that adopted
unemployment insurance are today better equipped to handle the
impacts of the global crisis”. > Similarly, the consequences of the
current financial and economic crisis demonstrate that countries with
developed social protection schemes have suffered significantly less in
terms of unemployment compared to countries with poor safety nets.
Not only does an unemployment benefit provide security for the laid-off
workers in terms of some sort of income replacement, but it also
smoothes consumption and facilitates the adjustment of the labour
market. The Committee therefore emphasizes the message of the ILO
Global Jobs Pact adopted at the International Labour Conference in
June 2009, which recommends member States, inter alia, to extend the
duration and coverage of unemployment benefits
(paragraph 12(1)(iii)) of the Global Jobs Pact).

106. As regards the prospects for the ratification, 11 member States
report that they are considering ratification of Convention
No. 168. *® Belgium states that almost all communities have by decree
approved the ratification of Convention No. 168. Once the Walloon
region has adopted this decree, Belgium will be able to submit the
instrument of ratification. Benin and Serbia indicate that the ratification
procedure may be initiated shortly, whereas the Republic of Korea
reports that the Government is reviewing the Convention with a view to
ratification in the long term. Chile, Israel and the United Republic of
Tanzania are in the process of undertaking preliminary feasibility
studies as regards the compatibility of national social security
legislation to examine the possibility of ratifying the Convention.

107. Italy considers that it meets the standards of the Convention as a
result of the ratification of the European Code of Social Security, the
unemployment part of which is similar to Convention No. 168. Latvia
also reports that, due to the future ratification of the European Code of
Social Security, the ratification of Convention No. 168 is not on the
agenda. The Committee wishes both Governments to study the
provisions of Convention No. 168 more attentively. Compared to Part
IV of the Code and Part IV of Convention No. 102, which only provide
for the right to unemployment benefit in case of full unemployment,
Convention No. 168 covers additional contingencies of partial
unemployment, temporary suspension of work and part-time work
(Article 10, paragraphs 2 and 3) and provides additional social benefits

*® |LO: Learning from the 1997-98 Asian financial crisis: The ILO experience in Thailand and Indonesia,
Krishnamurty, Jayasankar, ILO International Programme on Crisis Response and Reconstruction, Geneva, 2009,

p. 21.

56 Azerbaijan, Belgium, Benin, Chile, Greece, Israel, Republic of Korea, Lithuania, Portugal, Serbia and United
Republic of Tanzania.
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to long-term unemployed and new entrants to the labour market
(Articles 19(2) and 26).

108. Without stating any direct intention to ratify Convention
No. 168, seven member States indicate that they are largely giving
effect to its provisions. °’ Peru states that it has just given effect to
Convention No. 168 through the social political economic guidelines
for 2009-10, which promote decent and productive work. The
Bolivarian Republic of Venezuela reports that the national legislation
and policies cover the substance, objectives and guarantees of the
Convention. Bosnia and Herzegovina, Morocco and Suriname are
working towards giving effect to the objectives of the Convention.
Moroccan law includes all social security benefits provided by ILO
instruments on social protection, except for unemployment benefit, and
a bill providing for compensation in case of loss of employment is in
the process of being adopted. Bosnia and Herzegovina reports that the
country is already complying with Convention No. 168 as regards
health protection provided to unemployed persons. In Suriname
discussions are taking place to establish a solidarity fund to cover
temporarily unemployed workers victims of collective dismissals.
Croatia reports that, after finishing the steps for accession to the
European Union, the Government is planning to prepare an analysis of
the existing and new potential regulations relating to Convention
No. 168. Despite the fact that the Convention has received few
ratifications, its message is particularly important for all countries: to
set up systems to generate and sustain employment and other
opportunities, in addition to preparing for contingencies, such as
economic and financial downturns and crises.

* * %

109. In retrospect, 90 years of ILO standard setting in the field of social
security have provided the world community with key standards,
embodied in several Conventions and Recommendations which are of
continuing relevance today. ILO standards have asserted the distinct
identity of social security as the key social institution of the modern
State, preventing reducing its role to being a mere extension either of
economic policy as another labour market measure, or of fiscal policy
as another income redistribution mechanism. The essence of social
security in ILO standards remains the pooling of resources of all
members of a community through contributions or taxes to help those
who fall victims of the defined social risks on the basis of social
solidarity. The main challenge is to invite more ratifications and ensure
their effective implementation. Even in the absence of ratification, they
guide countries universally to adopt social security measures responsive
to changing needs in a spirit of international solidarity. Given that vast
sums and large resources are at stake in this process, there is an
inevitable link with the question of supervision to ensure accountability
and good governance as part of the State’s duties. It is to this imperative
that the report now turns.

57 El Salvador, Italy, Netherlands, New Zealand, Nicaragua, Peru and Bolivarian Republic of Venezuela.
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Table 4. Unemployment benefit standards throughout three generations of ILO instruments

ILO Contingency covered Persons protected Type and rate of benefits Duration of benefits Conditions of benefits

standards

First Total or partial involuntary All persons habitually - Cash benegfit or At least 156 working days per A qualifying period may be

generation unemployment (Arts 1 and 3) employed for wages or — allowance (in cash or in kind) or year prescribed (Art. 6)

standards salary (Art. 2) - acombination of both

(Arts 1 and 13) In no case less than 78 working A waiting period may be
days per year (Art. 11) prescribed (Art. 7)

C44

(1934)

Second Loss of earnings All employed persons; Periodical payments of at least 40% of Until suitable employment is A qualifying period such as at

generation - due to the unemployment self-employed persons previous net earnings of unskilled workers offered to the insured person least a quarter of a prescribed

standards of an insured person who where the collection of (60% - if with dependents) (Annex para.14(2)) period completed before the
is ordinarily employed, contributions does not incur contingency occurs
capable of regular in disproportionate - additional 10 per cent per child (up to two (Annex para.25(1))

R67 employment in some administrative expenditure children) (Annex para.24(1))

(1944) occupation, and seeking (para.17). A waiting period may be
suitable employment, or - prescribed (Annex para.14(1))
due to part-time
unemployment (para.14)

C102 Suspension of earnings, as - atleast50% of all Periodical payments of the amount (Art. 22): Benefit paid throughout the A qualifying period may be

(1952) defined by national laws or employees, contingency prescribed to preclude abuse

regulations, due to inability to
obtain suitable employment in
the case of a person protected
who is capable of, and
available for, work (Art. 20)

or
- all residents of small
means (Art. 21)

(@) inearning-related schemes: at least 45%
of previous earnings (Art. 65);

(b) in flat rate schemes : at least 45% of the
wage of the ordinary adult male labourer
(Art. 66);

(c) in means tested schemes : prescribed
amount which together with other means
should not be less than in b) (Art. 67)

Possibility of limiting the duration

to 13 weeks (if employees
protected)

or

26 weeks within a period of
12 months(if all residents are
protected) (Art. 24(1))

(Art. 23)

A waiting period of 7 days
may be prescribed (Art. 24(3))
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ILO Contingency covered Persons protected Type and rate of benefits Duration of benefits Conditions of benefits
standards
Third - Full unemployment (loss - 85% of all employees Periodical payments of the amount (Art. 14): Benefit paid throughout the A qualifying period may be
generation of earnings due to inability including public contingency (Art. 19(1)) prescribed to preclude abuse
standards to obtain suitable employees and (@) inearnings-related schemes: at least 50% (Art. 17(1))

employment) in the case apprentices (Art. 11) of previous earnings; or Possibility of limiting the initial

of a person capable of duration of payment of the A waiting period of 7 days
C168 working, available for work (b) in flat-rate schemes: 50% of the statutory benefit to 26 weeks in each spell  may be prescribed (Art. 18(1))
(1988) and actually seeking work. minimum wage or of the wage of an of unemployment,

Endeavour where possible, to

cover:

— partial unemployment
(defined as a temporary
reduction in the normal or
statutory hours of work);

— suspension or reduction of
earnings due to a
temporary suspension of
work, without any break in
the employment
relationship;

- to pay benefits to part-
time workers who are
actually seeking full-time
work

(Art.10)

ordinary labourer, or at a level which
provides the minimum essential for basic
living expenses, whichever is the highest
(Art. 15)

- Endeavour to ensure, under prescribed
conditions, provision of medical care to
persons in receipt of unemployment
benefit and to their dependants (Art. 23)

- Beyond the initial period, possibility of
applying special rules of calculation (in the
light of the resources of the beneficiary
and his or her family). Nevertheless, the
total of benefits to which the unemployed
may be entitled must guarantee them
healthy and reasonable living conditions in
accordance with national standards
(Art. 16)

— Additional assistance in finding
employment to long-term unemployed
(Art. 19(5))

- Social benefits for new applicants for
employment (Art. 26)

or to 39 weeks over any period
of 24 months (Art.19(2)(a))

In the event of unemployment
continuing beyond this initial
period, the duration of the
payment of benefit may be
limited to a prescribed period.
(art. 19(2)(b))
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Chapter 2

Maintaining social security rights through
effective supervision (1990-2005)

110. This chapter views the recent history of the development of social security through the eyes
of the ILO’s supervisory bodies. Since the entry into force in 1991 of Convention No. 168
establishing the principle of coordination of social security and employment policy, the
Committee of Experts paid close attention to the interrelations between the development of social
security and the (de)regulation of the labour market, observing synergies and discrepancies in the
dynamics of economic and social policies. Thus, one eye of the Committee has been fixed on the
evolution of employment policy in the light of the application of the Employment Policy
Convention, 1964 (No. 122), while the other eye — on social security programmes in the light of
Convention No. 102. This chapter comprises selected abridged extracts from the relevant
Committee’s statements in its General Report presented each year to the International Labour
Conference, in the individual observations addressed to member States concerning application of
ratified social security Conventions, as well as in the Committee’s annual reports on the
application of the European Code of Social Security (ECSS) submitted to the Council of
Europe. *® The Committee’s statements are arranged as much as possible in chronological order to
highlight the evolution of the main trends in social protection and employment policies in the
world and problems of compliance with the principles of the ILO Conventions. Certain portions
of the text have been highlighted to emphasize the conclusions, which the Committee deems
particularly important.

A. 1990s — Containing the retreat of the
welfare state

1. Flexibilization and deregulation of the labour market

1995 111. In the middle of the 1990s, the Committee drew attention to a
trend towards greater precariousness in employment, which
appeared to be becoming more widespread under various forms in
different national situations. Adopted within the context of policies

Precarious forms of emphasizing the need to eliminate certain rigidities on the labour

employment become ~ Market which were held to be partly responsible for unemployment,

widespread employment promotion measures not infrequently had the effect of
increasing the numbers of workers who were deprived of adequate
protection against termination of employment as a result of their
precarious status. The measures taken to stimulate recruitment were

%8 In some cases, references to the provisions of the ECSS have been replaced by references to the same
provisions of Convention No. 102 to make the text easier to read.
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As also the use of
fixed-term contracts

Deregulation of the
labour market
threatens social
cohesion

1996

Growth of
unemployment
threatens destruction
of legality in the
labour field

1997

Emphasis on
competition hampers
fair and human
treatment of workers

leading to an increasing number of exceptions to the principle set out in
the labour law of most countries that fixed-term contracts have to be
justified by the temporary nature of the work; in contrast with their
objective of promoting recruitment, these measures were therefore
liable to lead to the exclusion from secure employment of an
increasingly large proportion of the active population. >

112. The position adopted by the Committee was supported by the ILO
report, World employment, 1995, which emphasized that the
deregulation of the labour market has not had the expected effect
on the volume of employment and threatened social cohesion in a
manner that was not conducive to economic growth. ®® Whether it
took the form of open unemployment, underemployment or
“casualization” of employment, deterioration of the employment
situation was not without cost and consequence, and the Committee had
drawn attention to this, in particular as regards the safeguard of
workers’  fundamental rights. The unchecked growth of
unemployment contained within it the seeds of a yet greater risk:
the collapse or destruction of mechanisms which ensured social
protection and ultimately the protection of legality itself in the
labour field. ®

113. In 1997, the Committee was forced to observe that the discharge
of its responsibilities for supervision of the whole range of international
labour standards would be, indeed was, being jeopardized as working
conditions, employment stability and workers’ individual dignity and
freedom of choice were severely limited by economic pressures. The
Committee was particularly concerned that, in the search for
“efficiency” and the emphasis on competition, the fair treatment of
labour was increasingly likely to suffer. ©2

2. Rollback of social benefits

1996

Reduction of social
security spending

Decline of the level of
benefits

114. By the mid-1990s, the Committee had noted that, according to
information supplied by governments, the principal concern was
management and rationalization of social security resources. In many
countries, various branches of social security have been gradually
subjected to a reform process focused mainly on preserving the
financial viability of the systems and improving the cost/effectiveness
ratio. The most commonly observed reforms involved greater
participation of beneficiaries in the cost of medical care, stricter
conditions for access to benefits (including unemployment benefit),
raising the age of retirement and new methods of calculating the

% CEACR, General Report, 1995, para. 63.
8 CEACR, General Report, 1995, para. 64.
81 CEACR, General Report, 1996, para. 53.
82 CEACR, General Report, 1997, para. 55.
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Lowering of the well-
being has become a
primary social and
political issue

Reforms disregarded
the interests of the
people and the
international
standards

1997

Broadening of
reforms

Harsher conditions
of entitlement

Stricter definition of
contingencies

Replacement of
defined-benefits by
defined-contributions
schemes

remuneration taken into account for the pension, spread over a longer
period, or even over the entire career of the person concerned. These
measures which often went along with a direct decline of the level of
allowances, have enabled certain immediate reductions to be made in
social security expenditure. ®

115. Countries were seeking solutions viable in the long term and
some were continuing to experiment with new forms of social security
system management, particularly privatization, which raised serious
problems. This reform process demanded renewed attention to
international standards on social security as demonstrated by the
increasing number of observations received from employers’ and
workers’ organizations. The Committee was fully aware that these
reforms had an effect on the well-being of the greater part of the
population and have become a social and political issue of the first
order in many countries. %

116. The Committee considered it essential that the interests of the
people protected, and especially the level of social protection, were
taken fully into consideration and that the representatives of those
protected continued to be involved as far as possible in the reform
process. Substantial reforms should not have been undertaken
hastily to respond to financial pressures and such changes should
have, in any case, taken duly into account the international
standards on the subject. *

117. In 1997, the Committee has noted the generalization of the process
of reform in social security, the scope and depth of which were
undeniably leading to a fundamental change of the social security
systems. ® The Committee also recalled the serious consequences
which may result from imposing harsher conditions of entitlement for
the persons protected, especially for the unemployed who may, as
certain occupational organizations have indicated, find they were
deprived of any right to benefits or could benefit only from social
assistance allowances. Measures were also taken in some countries to
lay down a stricter definition of contingencies and, particularly in
regard to unemployment, abandoning the concept of suitable
employment, which has led the Committee to make comments to some
of them. Among the other reforms which continued to be observed,
there was the raising of the retirement age and the new methods of
calculating the remuneration taken into account for the retirement
pension which was based on a longer period or even on the entire career
of the person concerned, the replacement of pension schemes defined
by benefits by schemes defined by contributions. ¢’

8 CEACR, General Report, 1996, para. 58.

8 CEACR, General Report, 1996, para. 59.

% CEACR, General Report, 1996, para. 59.

% CEACR, General Report, 1997, paras 62—63.
" CEACR, ECSS, 1997, para. 23.
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Social and political
confrontations

Lack of a clear vision
built on the broad
social dialogue

118. The reforms of the 1990s have become, in many countries, the
subject of intense political debates and even social confrontations, and
their impact on the welfare of the population should not have been
underestimated. The Committee considered that changes of such
magnitude in social security systems required a carefully balanced
approach based on a clear long-term vision formulated after
consultation with all the major social and political forces in the
countries concerned. %

3. Reduction of the responsibility of the State

1997

Move to privatization
and reduction of the
public tier

Infringement of basic
principles of ILO
social security
standards, namely

Participatory

management

State responsibility

Collective financing
and risk sharing by
all members

119. Throughout the 1990s, economic considerations appeared to be
the driving force which has led certain governments to seek to reduce
their own responsibilities by simultaneously increasing the role of
private institutions and transferring some benefit provision, in particular
sickness benefit, to employers. This move to increase privatization has
also occurred in relation to pension provision, as the importance of the
public tier was gradually reduced.

120. The Committee observed in this respect that such changes in the
structure of social security might in fact go beyond experimenting with
new forms of management of social security schemes within the
framework of accepted principles. It recalled that the most recent
international labour standards concerning social security were drafted in
a flexible manner so as to take into account various methods of ensuring
protection; they nevertheless laid down certain general principles as
regards the organization and management of social security systems.
Representatives of the persons protected shall participate in the
management of the schemes or be associated with them in all cases
where the administration is not entrusted to an institution regulated by
the public authorities or a government department. The State must
accept general responsibility for the due provision of benefits and for
the proper administration of the institutions and services concerned. In
addition, the Social Security (Minimum Standards) Convention, 1952
(No. 102), states that social security systems shall be financed
collectively by means of insurance contributions or taxation or both, in
order that the risks are spread among the members of the community.
The Committee is bound to draw the governments’ attention to the
need to safeguard, in the process of reform, these basic principles of
organization and management which should continue to underlie
the structure of social security systems.

%8 CEACR, General Report, 1997, para. 66.
% CEACR, General Report, 1997, para. 64.
® CEACR, General Report, 1997, paras 64—65.
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Imbalance between
general interests and
the rights of
individuals

Shifting an
increasingly heavy
burden onto
individuals

Need for a coherent
long-term policy,
stability and
effectiveness

121. Such extensive reforms were not made without a new distribution
of risks and responsibilities. The trend to place an ever-increasing
responsibility on the persons protected raised the question of whether
the balance maintained by Convention No. 102 between the protection
of the general interests of the community and the rights of individuals
has not been excessively weakened or even broken. ™

122. One of the fields of social security in which this feature was
particularly flagrant was medical care. In many countries, beneficiaries
have witnessed their contributions, as well as their personal share in the
cost of medical attention, increase considerably to the extent that it must
be asked whether this increased participation continues to fall within the
framework of the provisions of Convention No. 102, which stipulates
that the rules relating to the participation of beneficiaries in the cost of
medical care must be established in such a way that they do not entail
an excessive burden. While the Committee was aware of the need to
sensitize the population in regard to increases in health expenditure, it
found that these measures, overall, placed an increasingly heavy burden
on the persons protected. States must, therefore, when they carry out a
re-examination of their policy on the subject, keep in mind the
objectives enshrined in Convention No. 102. "

123. In 1997, the Committee stressed that immediate financial
considerations, however important, should not take precedence
over the need to preserve the stability and effectiveness of the social
security system, and that any reductions in social security
expenditures should be carried out in the framework of a coherent
policy aimed at achieving viable long-term solutions ensuring the
required level of social protection. The Committee therefore
considered it essential that, prior to introducing any new cost-
saving measures, governments give due consideration to their
international obligations arising from international labour
standards concerning social security. "

4. Internationalization of employment and social problems

1991-92

Developing countries
in a vicious circle of
external debt,
stagnation and
poverty

124. In 1991, the Committee noted that in developing countries growth
had slowed, inflation appeared to be increasing, and unemployment —
which decreased in the upturn — had again started to increase,
threatening to wipe out the gains. Faced with internal problems such
as structural adjustment, and external debt, developing countries
(and most especially the “least developed countries”) seemed more
than ever trapped in a vicious circle of stagnation, recession,
inflation, unemployment and poverty. "

™ CEACR, ECSS, 1997, para. 22.
2 CEACR, ECSS, 1997, para. 22.
™ CEACR, General Report, 1997, para. 67.
™ CEACR, General Report, 1991, para. 47.
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125. The Committee’s considerations in 1992 brought to light the
increasing internationalization of employment problems. In varying
ways and degrees, every country that has reported has had to face
restructuring, involving adjustment and labour force adaptation.
Developing countries and those undergoing transition to the market
economy were acutely affected by the question of equitable distribution
of the costs and benefits of adjustment; but so too it would appear were
industrialized market economy countries where it was recognized that
long-term unemployment and various insecure kinds of
employment easily lead to more and more of the active population
being marginalized. "

126. In countries of the Organisation for Economic Co-operation and
Development (OECD), at the start of the 1990s, priority continued to be
given to restrictive monetary and budgetary policies aimed at
countering inflation and balancing public finances or to structural
adjustment programmes as indispensable preconditions for a renewal of
growth in production and employment. In these circumstances,
unemployment tended to be regarded as the inevitable price to be paid
for necessary adjustments, redeemable only by the implementation of
active labour market policy measures, in particular placement and
training, or to be dealt with by income guarantee measures. '° Yet the
Committee noted that measures of labour market policy alone did
not seem to achieve any lasting reduction in unemployment. Even
active measures should not, moreover, be misused, for their
function is to contribute effectively to long-term entry into
employment. They need to be reinforced by, rather than take the
place of, an overall policy that is conducive to the promotion of
productive employment. ”’

127. In the countries of Eastern and Central Europe, the new problems
of widespread unemployment have largely been responsible for
bringing social questions to the fore of the process of what was an
uneven and incomplete transition to a market economy. @

128. In the countries of Africa, in the second half of the 1990s, rapid
demographic increase, sluggish economic growth and the short-term
effects of structural adjustment programmes combined to worsen an
employment and income profile which was already weakened by the
unacceptable trend towards the “marginalization of Africa” described in
the ILO’s World employment, 1995. ”° In several developing countries
the problems caused by structural adjustment and demographic growth
were compounded by indebtedness. In Africa in particular, several

™ CEACR, General Report, 1992, para. 54.
® CEACR, General Report, 1993, para. 55.
" CEACR, General Report, 1992, para. 52.
® CEACR, General Report, 1996, para. 51.
" CEACR, General Report, 1996, para. 52.
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Disruption of
employment policy

governments stated that the conditions created by structural adjustment
were such that they were no longer able to apply a real employment
policy, whereas such a situation in fact made the need for such a policy
even more imperative, in order at the very least to attenuate the negative
effects of adjustment on employment and living standards. &

5. Improving the efficiency of social security schemes

1997

Improve
management of the
systems and methods
of financing

The will to
strengthen public
social systems
through
comprehensive
measures

1998

Active labour market
policies to improve
employability,
training and
professional
orientation

129. The Committee recognized the need for social security systems to
be financially viable. It considered, however, that this objective should
not be directed only towards cuts in expenditure on social security to
the detriment of the persons protected, but should also entail examining
the efficiency of the management of the systems, including the methods
of financing, which also involved reinforcing measures against the non-
payment of contributions or undeclared work which was likely to
deprive the social security system of an important source of income.
Similarly, it wished to emphasize once again that any reductions in
social security expenditures should be carried out in the framework of a
coherent policy aimed at achieving solutions based on wide
consultations and guaranteeing the required level of social protection. In
this respect, the Committee observed the will, according to
information provided by certain countries in 1997, to strengthen
their public social security system by a global policy designed to
ensure its proper operation. The measures mentioned in government
reports take different forms, depending on the country, such as the
adoption of laws on social security financing laying down the chief
orientations and most immediate objectives of financial balance; the
establishment of coordination between fiscal reforms and social security
reforms; the extension of the base of social contributions to income
from activity and capital alike; the enhancement of the link between
social protection and employment policy; the improvement of the
coordinated exercise of inspection activities designed to strengthen
endeavours against evasion of contribution payments and fraud. &

130. In this connection, the Committee noted in particular that reforms
of unemployment protection systems were focusing in an increasing
number of countries on new approaches to helping and encouraging
people of working age to find work and on minimizing the alleged
disincentive effects of the benefits system. In the context of active
labour market policies, the requirements of being immediately available
and actively seeking employment, which have become the principal
conditions of entitlement to unemployment benefit in many countries,
were supplemented by the requirement for the persons concerned to
constantly improve their employability through, inter alia, training and
retraining, professional reorientation, self-employment or participation
in special labour market programmes. The Committee considered that
enhancing the employability of the unemployed was not necessarily

% CEACR, General Report, 1998, para. 83.
8 CEACR, ECSS, 1997, para. 25.
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incompatible with the requirements set out in Part IV (Unemployment
benefit) of Convention No. 102. In this respect the Committee
emphasized that reforms, which shift the emphasis of
unemployment benefit schemes from passive income maintenance
to active measures to reinsert the unemployed into the labour
market, should not lose sight of the objective of Convention No. 102
in this branch and of the concept of suitable employment, which
aims to ensure that unemployed persons are directed initially
towards employment in which their skills and qualifications are
used in the most productive and effective way for the benefit of
society as a whole. %

131. The Committee recognized that the contrast between budgetary
constraints and the increasing expectations of the population for high-
quality social services posed a challenge which required improvements
in the efficiency and effectiveness of social security systems. The
resulting structural and institutional changes have resulted in closer
cooperation between social security institutions and other government
departments and public services, including agencies responsible for
employment. The quality and effectiveness of the services provided was
being improved through such means as research and statistical surveys
to assess the needs and views of beneficiaries and by setting up local
independent review panels to handle individual complaints.

132. Towards the end of the 1990s, special enforcement agencies and
social security inspection services have also been established with broad
rights to conduct audits and investigations in order to minimize the risk
of fraud and ensure the recovery of contributions. Some countries have
introduced penal sanctions for certain types of social security offences,
such as fraud or misrepresentation. The Committee considered that
these measures were in line with the general responsibility of the State
for the proper administration of the institutions and services concerned
in the application of Convention No. 102. In this respect, it emphasized
the importance of reinforcing measures against the non-payment of
contributions or undeclared work, which were likely to deprive the
social security system of an important source of income. 3

B. The 2000s — Meeting the challenges of the
twenty-first century

1. The need for a vision of social security for the
twenty-first century

1999-2000

Deep structural
changes bringing

133. Rising from the industrial sector in the 1980s, the wave of deep
structural change has swept over the social protection sector, bringing
with it low economic growth, high unemployment and increased budget

8 CEACR, ECSS, 1998, para. 22.
8 CEACR, ECSS, 1998, para. 23.
8 CEACR, ECSS, 1998, para. 23.
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high unemployment
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Need for a clear ILO
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social security

deficits. Under these economic as well as demographic pressures caused
by the progressive ageing of the population, the finances of the social
security systems in some countries began to show signs of cracking.
Criticism from all the major social actors thrust the debate on social
security reform into the centre of national political life. %

134. By the middle of the decade, it became evident that the majority of
countries had entered into a period of social security reform of
unprecedented scope touching upon all branches of social security. The
result was that in certain countries the general level of protection in
particular benefit branches guaranteed by the Convention No. 102 was
called into question, drawing heated reactions from the populations
wanting to maintain acquired rights and social gains. Concerned that the
welfare of an increasingly large part of the population was jeopardized,
the Committee has been very vigilant in calling attention to such
cases once it was able to conclude that the level of protection
prescribed by the Convention No. 102 was or might no longer be
attained.

135. In 2000, it was apparent that the process of reforming social
security systems will continue well into the new century and remain a
social and political issue of first order in many countries. However, in
contrast to the previous decade, future changes in social security
systems will be guided more and more by a coherent, long-term and
internationally coordinated policy of social reform. This policy has
emerged from the wealth of experience gained in adjusting social
security schemes to the conditions of economic depression at the
beginning of the 1990s and to the economic growth of the end of the
decade. If ever a lesson has to be learned from this decade, it is that
the way out of depression to a sustainable growth and development
passes through multiplying investments in the social capital of a
nation. &

136. Many countries have indeed experimented with a wide variety of
social security schemes managed by private, independent or communal
authorities, and now have the most complex and diverse set of
instruments to offer bodies responsible for taking political decisions as
to the future development of social protection. What such bodies and
those who await their decisions needed most in the 2000s was an
inspired vision of a social security system for the twenty-first century.
The Committee recalled that, in asking the International Labour
Conference to hold in 2001 a general discussion on the future of social
security, the Governing Body hoped that it “could be called upon to
establish an ILO vision of social security that, while continuing to be
rooted in the basic principles that constitute the foundation of the ILO,
would be responsive to the new issues and challenges facing social
security”. The Committee considered the elaboration of such a

% CEACR, ECSS, 1999, para. 19.
% CEACR, ECSS, 1999, para. 20.
8" CEACR, General Report, 2001, para. 158.
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Credible standards
and effective

vision to be the primary challenge for the Organization’s future
work in the area of social security, bearing in mind that its best
guarantee of credibility lied in the effectiveness of the ILO’s

supervision normative activities and the integrity of its supervisory and control
machinery. %

2. A new distribution of risks and responsibilities

1999-2000 137. Financial considerations have also been the driving force for

Reduction and
transfer of the social
responsibilities of the
State to other
gconomic actors

Increasing the
burden placed on
individuals

Employers’ liability

Private insurers’
business

Move to minimize
welfare dependency
should not entail
negative
consequences to the
society

certain governments to reduce their own responsibilities, ultimately to
the provision of basic safety nets, by simultaneously increasing the role
of private institutions and enterprises. The reverse side of these
measures, however, was hiding the danger of excluding public
authorities and the insured from participating in the administration or
management of private insurance schemes and exposing their members
to larger financial risks without any guarantee from the State for the due
provision of benefits. In warning that such radical changes in the
organization and management of some social security schemes went
beyond the framework of the fundamental principles laid down by the
Convention No. 102, the Committee simultaneously pointed out that the
Convention No. 102 was drafted in flexible terms taking into
account various methods of protection and leaving sufficient room
for some redistribution of risks and responsibilities, previously
assumed exclusively by the State, among the principal economic
actors in the society. The part of responsibility relinquished by the
State has alternatively been taken up by private insurers, enterprises or
the insured themselves.

138. Individuals, for example, besides greater participation in the cost
of medical care, have been made responsible for constantly improving
their employability during their working life and accumulating
additional savings for their old age in privately managed pension
accounts. Employers in many cases have been given direct
responsibility for the provision of sickness, invalidity and maternity
benefits and have seen their liability for employment injuries increased,
particularly where the employment injury benefit branch has passed
from public to private insurance. Private insurers have been brought in
to manage, in particular, pension funds and to provide complementary
insurance corresponding to the reduction in the public tier of pension
provision. ® Clearly, such a redistribution of responsibilities yields
positive results both in terms of financial and human discipline, in
particular, minimizing “welfare dependency” and the disincentive
effects of passive income maintenance. However, in quest of these
positive results, governments should not lose sight of the possible
side effects for which society might later have to pay an

unacceptable “social price”. ™

8 CEACR, General Report, 2001, para. 158.
8 CEACR, ECSS, 1999, para. 21.
% CEACR, ECSS, 1999, para. 21.
1 CEACR, ECSS, 1999, para. 22.
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139. There were basically two ways in which governments have been
trying to redress the balance of responsibilities in the last few years by:
(i) empowering individuals to fully avail themselves of their social
security entitlements, particularly with regard to their employers and
private insurers; and (ii) by strengthening public social security systems
through a global policy designed to improve their performance.
Responsibilizing benefit claimants went on a par with providing them
with a special mediation service or a personal adviser to guide them
through their options, ensure that they receive the benefits to which they
were entitled, and help them to plan a route back to work and
independence. In addition, claimants were offered speedier, simpler,
more direct and independent channels of appeal and complaint as to the
quantity and quality of the benefits. The Pension Mediation Service in
Belgium, the Family Mediation Service in Ireland, or the New Deal for
Lone Parents in the United Kingdom were the most recent examples of
this trend. Making benefits more accessible, transparent and customer
oriented became also an important way of strengthening the efficiency
and effectiveness of public social security systems, which went in
parallel with extending their personal and material coverage to new
categories of workers (e.g. part-time workers, workers simultaneously
employed in multiple occupations, self-employed, voluntary sector
workers and members of religious communities) and new risks.

140. At the turn of the century, these developments gave clear signs
that, while the social security reform process was still dominated by
financial and structural issues, the values of solidarity and care, which
lie at the heart of social security, have not been forgotten and were
slowly returning to the fore. The diversity of technical approaches put
aside, it was in safeguarding these fundamental values of social
cohesion, through turbulence of structural change, that the system
of international obligations binding member States under the
European Code of Social Security and the relevant ILO social
security Conventions, of which this Committee forms an integral
part, has proved its full worth. %

3. A new mix of enforcement and participatory measures

2000-01

Strengthening
participatory
management and
user oversight of
service delivery

141. The institutional network of social protection has also been given
active and modern possibilities to ensure stricter compliance with the
“rules of the game” by strengthening participatory management,
complaint and appeal procedures, as well as direct enforcement and
sanctions. On the one hand, as attested by the governments’ reports, an
improvement in the quality and effectiveness of social security benefits
has been sought through various civil remedies, such as a more client-
oriented approach and measures to enable individuals to become “active
players” themselves, fine-tuning the reform process on the basis of
focused research and statistical surveys to assess the behaviour and

%2 CEACR, ECSS, 1999, para. 23.
% CEACR, ECSS, 1999, para. 23.
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views of Dbeneficiaries, simplifying administrative procedures and
decision-making, and setting up local participatory mechanisms and
review panels to handle individual complaints. *

142. On the other hand, special enforcement agencies and social
security inspection services have been established with broad rights to
conduct audits and investigations at any time of the day or night in
order to combat fraud, undeclared work and the evasion of
contributions. In line with the integrated public services approach,
governments have been enhancing coordinated action by tax, financial,
labour and social security inspectorates to stop abuses, enforce the
rights to benefits and recover social security debts, unpaid contributions
or benefits paid through error. Stricter inspection measures have been
often accompanied by tougher sanctions: in addition to administrative
and financial sanctions, some countries have introduced penal
sanctions for the worst types of social security offences, such as fraud
and the evasion of contributions. %

143. The Committee recalled in this respect that, apart from the
possibility of the suspension of benefit, which is aimed at sanctioning
the beneficiary and not the provider of the benefit, neither Convention
No. 102 nor the ECSS contain any specific provisions calling for the
establishment of appropriate sanctions. With the State assuming general
responsibility for the proper administration and provision of benefits,
the possibility of imposing sanctions on the beneficiary for clearly
defined offences by suspending benefit to the extent prescribed was
only maintaining the overall balance of responsibilities in the system,
provided that the beneficiary conserves the right of appeal as regards
the quantity and quality of the benefit. In this respect, the Committee
has always been vigilant to keep whatever discretionary power the
State may have retained to judge the behaviour or even the
intentions of the person protected, within the limits prescribed by
Avrticle 69 of Convention No. 102.

144, For as long as the abovementioned balance was preserved, the
social security system designed by the Convention No. 102 could
function well without sanctions; however, when the balance shifts,
corrective measures become inevitable. In 1997, the Committee
observed that this rather fragile balance between the rights of the
individual and the general interests of the community has been
increasingly undermined by the trend to place ever-greater
responsibility on the person protected and to diminish the proportion of
the responsibility assumed by the State. Consequently, to the extent that
the social security reforms in some countries have resulted in the State
relinquishing part of its responsibility to private providers of benefits,
stricter enforcement measures, including the introduction of appropriate

% CEACR, ECSS, 2000, para. 24.
% CEACR, ECSS, 2000, para. 24.
% CEACR, ECSS, 2000, para. 25.
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of responsibilities
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provider

sanctions, became an inescapable means of ensuring effective
application of the substantive provisions of the Convention No. 102. In
such cases, the Committee has been vigilant in monitoring the
situation by systematically asking governments to report on the
number of inspections made, infringements recorded and sanctions
imposed. The Committee observed that, in the large scale of available
measures, civil and penal remedies are the two classical means the
society has at its disposal to restore balances destroyed in the period of
radical reforms, be it of the social security or of any other social system.
While each country would finally find its own new mix of
enforcement and participatory measures with respect to their social
security systems, the Committee considered it important in this
process to restore and maintain the balance of responsibilities
between the beneficiary and the provider, public or private, of the
benefit, particularly when measures to strengthen social security
enforcement and inspection services are being taken and new
penalties are being introduced. *

4, The need for good governance of the social sector

2000-02

Consolidation of
public social
institutions and
services into a
national network

Coordinated reform
policy aimed at full
coverage, quality
care and social
cohesion

2005~

Centralizing
resources and

145. In recent years social security systems in high-income countries
had increasingly shown signs of consolidation and progress manifested
by the extension of coverage, social inclusion, access to and delivery of
benefits, a rise in their level and quality, and the establishment of
stronger guarantees of the minimum payments to combat poverty, as
well as by better governance of their different branches as an integrated
whole. Observing this trend towards the consolidation of public
social institutions and services into a broad and easily accessible
network reaching out to every beneficiary everywhere in the
country, the Committee sees this as the principal means of
transforming social security systems to meet the needs of the
twenty-first century.

146. Government reports provided more and more evidence that
measures to improve the efficiency of social security services and to
limit costs were becoming increasingly guided by a coordinated reform
policy equally aiming at making these services more effective in terms
of ensuring full coverage, quality care and social cohesion. Where such
policy was established, one important result consisted of bringing long-
term vision and planning to the management of short-term benefits. *°

147. Deep structural reforms of social security emerged as a new
challenge facing strategies of socio-economic development. As
governments tended to “think™ institutionally, elaboration of such
strategies required further consolidation and centralization of their
numerous agencies into unified institutions commanding resources on a

" CEACR, ECSS, 2000, para. 26.
% CEACR, ECSS, 2001, para. 20.
% CEARC, ECSS, 2001, para. 20.
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much larger sector-wide scale. Efficient implementation of strategies,
on the contrary, required decentralization of the delivery services to the
grass-roots level. Both trends determined major innovations in the
organization, administration and management of social security systems
transforming them into broad, easily accessible, integrated networks of
services developing the capacity of rapid adjustment to changes in
policy and conditions. 1®° Seeking to provide better services with fewer
resources, social security institutions have engaged in closer
cooperation and coordination with other government departments,
including in some instances outright mergers between ministries
responsible for social security and those dealing with labour, training
and employment. '

148. The Committee observed that country reports in 2005
confirmed the trend towards integrated management of the social
sector as a whole, including the institutions and services comprising
national systems of social security. In Norway, for example, the tasks
of the previous Ministry of Social Affairs and those relating to
employment and work of the previous Ministry of Labour and
Government Administration were merged in the new single Ministry of
Labour and Social Affairs, which assumed the overall responsibility for
the governance of income security, employment services and welfare
services cutting across administrative borderlines. In Portugal, a new
Ministry of Labour and Social Solidarity became responsible not only
for labour, employment and training matters, but also for social security
and social action, formerly the domain of the Ministry of Social
Security, Family and Children. In Spain, the structure of the Ministry of
Labour and Social Affairs has been redesigned, integrating among
others the responsibilities of the State Secretary for Social Security, the
State Secretary for Social Services, Family and Disability, and the State
Secretary for Immigration and Emigration. 1%

149. At the lower managerial level, new synergies have been developed
between social security administrations and agencies responsible for
employment services, professional rehabilitation and training, taxation,
communal and family affairs, etc.,, thereby broadening and
strengthening the institutional network of social protection. The
emerging integrated model of state service emphasizes convenience and
ease of access for all to the full range of public services. ' The unified
Federal Public Social Security Service has been recently created in
Belgium. The National Employment Service combining the State Public
Employment Services and the Public Employment Services of the
Autonomous Communities has been set up in Spain. '® The trend
towards integrated management of social security institutions confirmed

100 CEACR, ECSS, 2005, para. 37.
101 CEACR, ECSS, 2000, para. 21.
102 CEACR, ECSS, 2005, para. 38.
103 CEACR, ECSS, 2000, para. 22.
104 CEACR, ECSS, 2005, para. 38.
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itself in Sweden where a unified government body — the Social
Insurance Agency — replaced regional social insurance offices and the
National Social Insurance Board. From 1 January 2010 the pension
system, which has been divided between the Swedish Social Insurance
Agency and the Premium Pension Authority, was merged within a
single pension authority. In Turkey, by Law No. 5502 effective since
22 May 2006, social security agencies were unified into the single
Social Security Institution, financially and administratively autonomous
public body supervised by the Ministry of Labour and Social Security.
This law regulates in a systemic manner the powers, competencies,
functions and organization of the new Social Security Institution.
Comprehensive laws which define the objectives of the social security
system, the structure of its managing bodies, the collection of
contributions and other matters were adopted in many European and
Latin American countries. 1%

150. A move towards a more flexible and decentralized operational
model characterizes the development of the National Social Security
Institute (INPS) of Italy, which seeks synergies with other public
administrations and local bodies allowing better nationwide coverage
and service delivery. In Norway, since 1 July 2006, the old labour
market and national insurance administrations and services were closed
down and a new integrated Labour and Welfare Administration was
established, which has set up a joint front-line service with the
municipal social welfare services providing more coordinated and user-
oriented services. The Committee observed that the establishment of
this municipal-central government office strengthened the move
towards integrated management of the social sector in Norway at the
service delivery level.

151. At the service delivery level, some countries have been further
experimenting with a single entry point for the social protection
network, allowing persons who claim benefits to have access to
information on work, benefits, tax credits, training, housing and other
government services from one place and with the help of a personal
adviser, if necessary. Such measures have increasingly been based on
the new telecommunication and information technologies, which have
established the platform for electronic transactions between citizens and
the public service, setting new standards of efficiency in its
administration and delivery. Finally, at the level of the beneficiaries,
new organizational techniques and information technologies have
allowed more appropriate segmentation of the customer base according
to their needs, the individualization of services and a move towards a

195 portugal: Social Security System Framework Act No. 13/2002 of 23 December 2002, establishing the new
social security structure; Spain: Act No. 52/2003 of 10 December 2003, regulating basic questions relating to the
organization and management of the social security system; Turkey: Law No. 5510 determines the scope of
personal coverage under social insurance programmes and the universal health insurance, benefits to be provided,
conditions of eligibility, methods of financing, principles and procedures of their operation.
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case management approach for those clients who may require more
assistance in achieving self-sufficiency. 1%

152. It was widely acknowledged that standards collectively
elaborated by the international community serve as instruments of
good governance. For the strategy of social cohesion to be successful,
good governance was essential. Good governance was also one of the
major problems confronting social security systems which, regretfully,
had often to function in conditions of increasing budget deficit,
accumulated debts and diminishing contributions. Forward-looking
governance of social security as part of a country’s social strategy
called for new methods in its organization and management. It was no
surprise therefore that reforms in social security, which over the last
decade touched upon every issue of financing and design of benefits,
have now put into question the basic organizational model of social
security systems inherited from the past century. *°’

153. Highlighting these trends, the Committee hoped that the
resulting new structure of state responsibilities in the social sector
will succeed in strengthening the basic principles of social solidarity
and good governance reflected in the European and international
standards. % These developments aptly lead to an examination of
social security from the angle of human rights in response to changing
socio-economic conditions in the next Part of the Survey.

106 CEACR, ECSS, 2000, paras 22—23.
Y07 CEARC, ECSS, 2005, para. 37.
108 CEARC, ECSS, 2005, para. 38.
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Part Il.  Towards arights-based approach

to social security

Chapter 1

Social security in the rights-based
development framework

A.

Social security as a human right
and a duty of the State

154. The first international instrument envisaging social security in a human rights
perspective, as a right stemming from the need for protection, was the Declaration of
Philadelphia adopted in 1944. In 1948, the right to social security of every human being,
as a member of society, was formally recognized by the Universal Declaration of Human
Rights (UDHR) as an individual right of its own (Article 22). Later on, the right to social
security was incorporated in numerous regional and international legally binding human
rights treaties often subjected to international supervision with a view to securing their
effective implementation. Their provisions varied from comprehensive regulations to
general statements prohibiting discrimination in social security matters. The United
Nations Covenant on Economic, Social and Cultural Rights guaranteed the right of
everyone to social security, including social insurance (Article 9). Other instruments
guarantee adjacent rights such as the right to enjoy the best attainable state of physical
and mental health or the right of the aged and the disabled to special measures of
protection in keeping with their physical and moral needs (African Charter on Human
and Peoples’ Rights of 1981).

155. The movement towards greater recognition of the essential role of social rights had
gathered speed on all continents close to the turn of the century. In Europe, the year 2000
was marked by the adoption of the Charter of Fundamental Rights of the European
Union, which established, since the entry into force of the Treaty of Lisbon in 2009,
obligations addressed to the European Union Member States, as well as to all European
institutions. In Africa, the year 2000 saw the creation of the African Union, which has
placed human rights, democracy and the rule of law, social justice and good governance
among its objectives. 1% The Charter of Fundamental Social Rights developed by the
Southern African Development Community, signed by its 14 Member States in 2003,
contains a specific provision on the role of ILO Conventions in attaining the objectives
of the Charter. Under Article 5 of this Charter, Member States shall take appropriate
action to ratify and implement relevant ILO Conventions and shall establish regional
mechanisms to assist Member States in complying with the ILO reporting system. In

109 Article 4 of the African Union Constitution.
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Eastern Europe, the Members of the Community of Independent States signed the
Convention on Human Rights and Fundamental Freedoms in 1995. Article 15 of the
Convention guarantees the right to health protection, and Article 16 provides for the
right to social security. In Latin America, the Multilateral Agreement on Social Security
of MERCOSUR was signed in December 1997 and, as of 1 June 2005, it replaced the
bilateral agreements regulating social security among countries in the region.

156. In recent years, the consolidation and effective implementation of social security
rights has been put on the political and social agenda in most continents. The
ratification of ILO Conventions offers countries an effective way of consolidating
social security rights in their internal legal systems through the systemic guarantees
offered by international law. ILO Conventions build bridges between ratifying States,
whether in Africa, Europe or elsewhere, and help them speak a common language in the
field of social and labour rights. ILO Conventions bring a common understanding of the
content of social rights in the multilateral system, which in turn also serves as a basis for
international development assistance. The ratification and implementation of ILO
Conventions could also provide important benchmarks for the effective functioning of
regional coordination initiatives, such as the African mechanism of peer evaluation,
elaborated in the framework of the New Partnership for Africa’s Development
(NEPAD). In this perspective, the central role played by the CEACR in ensuring
coherence between international and regional obligations stemming from ILO social
security instruments and the European Code on Social Security (ECSS) might also be
inspiring for other regional endeavours aiming at the development of social security
systems in the perspective of internationally recognized standards.

157. As with other economic, social and cultural rights, the right to social security is
achieved progressively in step with the level of economic and social development of the
State and the available financial resources. The United Nations Covenant on Economic,
Social and Cultural Rights provides in this respect that States parties are required to take
steps to ensure the progressive realization of the rights recognized by the Covenant by
developing medium- and long-term policies and programmes, to the maximum of their
available resources, including through international assistance and cooperation
(Article 2(1)). Although the concept of “progressive realization” affords the State some
latitude in achieving the full realization of the right, the United Nations Committee on
Economic, Social and Cultural Rights (ESCR) in practice requests States parties to
demonstrate that they are moving as expeditiously and effectively as possible towards
that goal. **° Progressive realization also implies that the States should generally avoid
“any deliberate retrogressive measures” which reduce the coverage or level of benefits
provided under the social security system.

158. In 2007, the UN Committee on ESCR specified the above obligations of the States
parties as the obligations to respect, protect and fulfil the right to social security. The
obligation to respect requires States to refrain from interfering directly or indirectly with
the enjoyment of the right to social security. The duty to protect requires States to
prevent third parties from interfering with this right, and the obligation to fulfil — that
they adopt the necessary measures for the full realization of the right to social security.***

119 \with a view to monitoring progress, States are to put in place a plan of action for realizing the right. This plan
of action should include goals and benchmarks (concrete standards of achievement) that are tied to specific time
frames.

11 UN Committee on Economic, Social and Cultural Rights, general comment No. 19: The right to social security
(Article 9 of the Covenant), 4 Feb. 2008, E./C.12/GC/19, paras 43-51. The obligation to fulfil can be subdivided
into three obligations: the obligation to facilitate by taking positive measures to assist individuals and
communities to enjoy the right to social security; the obligation to promote access to and enjoyment of social
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States parties therefore have the duty to adopt legislative measures in conjunction with
financial, administrative, educational and social measures with a view to achieving
progressively the full realization of the right to social security. Referring to Convention
No. 102, the UN Committee considered that legislative measures should cover the nine
contingencies included in the international definition of social security. *** Through the
adoption of specific statutory provisions the State must demonstrate its commitment to
implement in more detail the obligations to protect, respect and fulfil. Social rights
proclaimed by other international and regional instruments also require positive action of
the State for their application.

159. In determining the above obligations of the State, the UN Committee on ESCR
used as a source of international law the ILO’s social security standards which attributed
to the State the general responsibility to establish and administer the social security
system. Unlike human rights instruments, ILO standards view social security not as
an individual right but rather as a social institution regulated by its own legislative
framework, in most cases distinct from that of labour law. Over the years, this
normative corpus grew into a separate branch of international law codified on the
principles established by Convention No. 102. The interaction between the
international social security law and the human rights law provided the engine for
the progressive development of social security worldwide, substantiating human
rights by the minimum standards of protection.

160. Whereas human rights instruments primarily establish individual rights, which, in
order to be made effective, must be guaranteed by the State, ILO instruments directly
focus on the obligation of the State to secure social security benefits to those having the
right to them. In 2001, the International Labour Conference recognized social security as
a basic human right and a fundamental means for creating social cohesion. It appears
therefore that, while the UN Committee on ESCR is moving towards the state social
responsibility approach pursued by the ILO, the ILO is moving towards the human rights
approach to social security pursued by the UN Committee on ESCR. The
complementarity of these approaches is, in certain cases, expressly recognized by
international instruments envisaging social security both as a human right and a duty of
the State. The European Social Charter, for example, addresses social security twice:
while Part | of the Charter establishes the right of all workers and their dependants to
social security, Part Il provides for the obligation of the State to establish and maintain a
system of social security. The need for both approaches and their complementarity is
evident and well established. The challenge that needs to be addressed is to turn this
complementarity into an effective instrument of governance for the State, and into a
decent level of social protection for the individual.

security; and the obligation to provide the right to social security for those who are unable to realize this right
themselves for reasons beyond their control.

12 ibid, para. 12.
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Table 5.

Social security as a human right: International and regional standards

International instruments

Universal Declaration of

Human Rights (UDHR), 1948

International Covenant on
Economic, Social and
Cultural Rights (ICESCR),
1966

Convention on the
Elimination of All Forms
of Discrimination against
Women, 1979

Convention on the
Rights of the Child, 1989

Convention on the
Elimination of All Forms
of Racial Discrimination,
1965

The International
Convention on the
Protection of the Rights

of All Migrant Workers and
their Families, 1990

Convention on Rights of
Persons with Disabilities,
2006

70

Article 22 guarantees the right to social security.

Article 25 recognizes the right of everyone to a standard of living adequate for the health and well-
being of himself and of his family, including ... medical care and necessary social services, and
the right to security in the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood in circumstances beyond his control.

Motherhood and childhood are entitled to special care and assistance.
Article 9 recognizes the right of everyone to social security.

Article 10(2) recognizes the right of working mothers "to adequate social security benefits".

Article 10(3) requires States parties to undertake special measures of protection and assistance
for children and young persons.

Article 11(1)(e) obligates States parties to eliminate discrimination against women in the field of
employment, and to ensure equal rights between men and women, in particular ... the right to
social security, particularly in cases of retirement, unemployment, sickness, invalidity and old age
and other incapacity to work, as well as the right to paid leave.

Article 11(2)(b) requires States parties to adopt appropriate measures to introduce social benefits
during maternity leave.

Article 14(2) recognizes the duty of States parties to eliminate discrimination against women in
rural areas and, in particular, to ensure to such women ... the right to benefit directly from social
security programmes.

Article 26 recognizes for every child the right to benefit from social security, including social
insurance.

In addition, Article 27(1) recognizes the right of every child to a standard of living adequate for the
child’s physical, mental, spiritual, moral and social development.

Under Article 27(2) and (3), States parties must, in accordance with national conditions and within
their means, take appropriate measures to assist parents to implement this right and shall in case
of need provide material assistance and support programmes, particularly with regard to nutrition,
clothing and housing.

Article 5(e)(iv) recognizes the duty of States parties to prohibit and eliminate racial discrimination
in the enjoyment, among others, of the right to social security and social services.

Article 27 provides that with respect to social security, all migrant workers and members of their
families shall enjoy in the State of employment the same treatment granted to nationals in so far
as they fulfil the requirements provided for by the applicable legislation of that State and the
applicable bilateral and multilateral treaties. The competent authorities of the State of origin and
the State of employment can at any time establish the necessary arrangements to determine the
modalities of application of this norm. Where the applicable legislation does not allow migrant
workers and members of their families a benefit, the States concerned shall examine the
possibility of reimbursing interested persons the amount of contributions made by them with
respect to that benefit on the basis of the treatment granted to nationals who are in similar
circumstances.

Article 54 provides that migrant workers who are documented or in a regular situation shall enjoy
equality of treatment with nationals of the State of employment in respect of, inter alia,
unemployment benefits.

Article 28 provides that the States parties recognize the right of persons with disabilities to social
protection and to the enjoyment of that right without discrimination on the basis of disability, and
shall take appropriate steps to safeguard and promote the realization of this right.
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Convention relating to the
Status of Refugees, 1951
and Convention relating to
the status of stateless
persons, 1954

Article 24 of both instruments stipulates:
1. The Contracting States shall accord to refugees [stateless persons] lawfully staying in their
territory the same treatment as is accorded to nationals in respect of the following matters:

(b) Social security (legal provisions in respect of employment injury, occupational diseases,
maternity, sickness, disability, old age, death, unemployment, family responsibilities, and any
other contingency which, according to national laws or regulations, is covered by a social
security scheme), subject to the following limitations:

() There may be appropriate arrangements for the maintenance of acquired rights and
rights in course of acquisition;

(i) National laws or regulations of the country of residence may prescribe special
arrangements concerning benefits or portions of benefits which are payable wholly out
of public funds, and concerning allowances paid to persons who do not fulfil the
contribution conditions prescribed for the award of a normal pension.

2. The right to compensation for the death of a refugee [stateless person] resulting from
employment injury or from occupational disease shall not be affected by the fact that the
residence of the beneficiary is outside the territory of the Contracting State.

3. The Contracting States shall extend to refugees [stateless persons] the benefit of
agreements concluded between them, or which may be concluded between them in the
future, concerning the maintenance of acquired rights and rights in the process of acquisition
in regard to social security, subject only to the conditions which apply to nationals of the
States signatory to the agreements in question.

Regional instruments

The African Charter on
Human and Peoples’
Rights, 1981

The Arab Charter on Human
Rights, 2004

The American Declaration of
the Rights and Duties
of Persons, 1948

Additional Protocol to the
American Convention on
Human Rights in the Area of
Economic, Social and
Cultural Rights, 1988
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The Charter has no express provision recognizing the right to social security. Certain aspects of
the right may, however, be derived from Article 16, the right to health, and Article 18(4), the right
of the aged and disabled to special measures of protection.

Article 36 provides that the States parties shall ensure the right of every citizen to social security,
including social insurance.

Article 16 recognizes the right of every person to social security “which will protect him from the
consequences of unemployment, old age, and any disabilities arising from causes beyond his
control and make it physically or mentally impossible for him to earn a living”.

Article 9 of the Right to Social Security, reads as follows:

“(1) Everyone shall have the right to social security protecting him from the consequences of
old age and of disability which prevents him, physically or mentally, from securing the
means for a dignified and decent existence. In the event of the death of a beneficiary,
social security benefits shall be applied to his dependants.

(2) In the case of persons who are employed, the right to social security shall cover at least
medical care and an allowance or retirement benefit in the case of work accidents or
occupational disease and, in the case of women, paid maternity leave before and after
childbirth."

Article 10 of the Right to Health, reads as follows:

1. Everyone shall have the right to health, understood to mean the enjoyment of the highest
level of physical, mental and social well-being.

2. In order to ensure the exercise of the right to health, the States Parties agree to recognize
health as a public good and, particularly, to adopt the following measures to ensure that
right:

(@) primary health care, that is, essential health care made available to all individuals and
families in the community;
(b) extension of the benefits of health services to all individuals subject to the State’s
jurisdiction;

universal immunization against the principal infectious diseases;

prevention and treatment of endemic, occupational and other diseases;

education of the population on the prevention and treatment of health problems; and

satisfaction of the health needs of the highest risk groups and of those whose poverty

makes them the most vulnerable.

e
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The European Social
Charter, 1961

Charter of Fundamental
Rights of the European
Union, 2000

Commonwealth of
Independent States —
Convention on Human
Rights and Fundamental
Freedoms, 1995

Article 12 requires contracting parties to establish or maintain a system of social security at a
satisfactory level at least equal to that required for ratification of the Social Security (Minimum
Standards) Convention, 1952 (No. 102).

In addition, they must endeavour to raise progressively the system of social security to a higher
level. This Article also contains provisions regarding the taking of steps by contracting parties to
ensure equal treatment with their own nationals of the nationals of other contracting parties in
respect of social security rights, as well as the granting, maintenance and resumption of social
security rights

Article 13 of the Charter recognizes a right to social and medical assistance. Article 13(2)
prohibits discrimination against persons who receive such assistance, and Article 13(3) provides
for such advice and help as may be required to prevent, remove or alleviate personal or family
want. Special provision is made for maternity benefits with a view to ensuring the effective
exercise of the right of employed women to maternity protection (Article 8). Family benefits are
provided for in Article 16. Social security rights are also protected in the revised European Social
Charter which opened for signature on 3 May 1996.

Article 34 provides that the European Union recognizes and respects the entitlement to social
security benefits and social services providing protection in cases such as maternity, illness,
industrial accidents, dependency or old age, and in the case of loss of employment, in
accordance with the rules laid down by European Community law and national laws and
practices. Everyone residing and moving legally within the European Union is entitled to social
security benefits and social advantages in accordance with European Community law and
national laws and practices. In order to combat social exclusion and poverty, the European Union
recognizes and respects the right to social and housing assistance so as to ensure a decent
existence for all those who lack sufficient resources, in accordance with the rules laid down by
European Community law and national laws and practices. Article 35 provides that everyone has
the right of access to preventive health care and the right to benefit from medical treatment under
the conditions established by national laws and practices. A high level of human health protection
shall be ensured in the definition and implementation of all European Union policies and activities.

Article 15

For the purpose of ensuring that the right to health protection may be effectively exercised, the

Contracting Parties shall, either directly or in conjunction with public or private bodies, take the

appropriate measures, aimed inter alia at:

(@) eliminating the causes of health deterioration as far as possible;

(b) providing advisory services and an instructional scheme for the fortification of health and the
encouragement of personal responsibility in health care;

(c) creating sanitary and hygienic conditions calculated to prevent, as far as possible, outbreaks
of epidemic, endemic and other diseases.

Article 16

1. Everyone shall have the right to social security, including social insurance, according to his
age, in cases of iliness, invalidity loss of bread-winner and upbringing of children as well as
in other cases provided for in national legislation.

2. For the purpose of ensuring that the right to social and medical assistance may be effectively
exercised, the Contracting Parties shall ensure that any person lacking sufficient means and
unable to obtain such means through his own efforts or from other sources, particularly in the
form of benefits under a social security system, receives the necessary assistance and in the
case of illness, such care as is required by his condition.

3. For the purpose of ensuring that the right of mothers and children to social and economic
protection may be effectively exercised, the Contracting Parties shall take all appropriate and
necessary measures to that end, including the establishment and maintenance of suitable
institutions or services.

B. The rights-based approach: Blending social
security, democracy and the rule of law

161. The link between universal social security and the concepts of human rights,
democracy and the rule of law might best be understood by reference to the notions of
human dignity and social cohesion. Human rights establish goals for the development of
societies by recognizing the value and dignity of each person. Democracy is based on the
idea that the realization of these goals requires a political system where every individual
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has equal freedom to govern or to choose by whom to be governed and has a moral duty
to responsibly take choices concerning the government of the public thing. The regime
of the rule of law turns the moral duty into legal rights and obligations and makes the
democratic system sustainable in terms of the observance of the rules of the game and
due process. The post-Second World War history showed that this political and legal
architecture flourished in the societies characterized by high social cohesion and equity
striving to eliminate want and deprivation of the working classes by establishing
universal social security systems. In 2001, the International Labour Conference
recognized the effectiveness of this combination for growth and development of modern
societies.

162. It concluded that social security is an indispensable part of government social
policy as an important tool to ensure social cohesion and social peace and prevention of
poverty. Through national solidarity and fair burden sharing, social security can
contribute to human dignity, equity and social justice. It is also important for political
inclusion, empowerment and the development of democracy. Social security strengthens
social cohesion by promoting solidarity between active and inactive members of society,
between rich and poor and between present and future generations. It also reduces the
risk of social and political upheavals and allows a more stable development of
democratic institutions and the rule of law.

163. Historically, democratic forms of governance were developed through mutual
societies and voluntary insurance schemes, all grounded in free and responsible
participation of individuals in the protection of their welfare and dignity. Freedom of
association and the right to organize had much to do in this process. It is not by chance
that the recognition of the importance of social security and the extension of its coverage
took place in many countries during the transition from a dictatorship to a democratic
system. This was the case, for instance, in Italy after the Second World War and in South
Africa after the fall of the apartheid regime. On the other hand, when a person in ensured
a basic living and level of health, it increases the possibility that he or she can participate
in the democratic system and fully enjoy the human rights. Social security for all is
necessary in order to guarantee every individual a dignified standard of living when
certain contingencies make him or her incapable of earning an income. This is also the
reason why social security has experienced significant developments in the legal systems
attributing high value to human dignity and where basic human rights were receiving
increasing recognition.

164. Social security systems are one of the most powerful institutional expressions of
social solidarity. Promoting social security as a human right, giving care and social
protection, turns out to be a very efficient instrument for the extension of social security
coverage through activating the role of civil society and the social partners. This is more
likely to happen in societies based on the rule of law where legal culture and services,
enforcement measures and litigation procedures greatly enhance the bargaining power of
non-governmental organizations and local communities vis-a-vis national bureaucracies
and other centres of power. A rights-based approach to social security also empowers
individuals to protect themselves against social risks. The diffusion of “rights
consciousness” within communities can foster citizens’ mobilization against various
forms of discrimination and division and help create a kind of “social consensus” on the
goal of social security for all. Enhancing the capacities of beneficiaries is one of the
basic principles of good practice in promoting access to social rights. An enabling
approach implies, for example, developing entrepreneurship when threatened by
unemployment or strengthening of social capital by enabling networks to emerge.
Individual and collective empowerment, that is human and social capital, are mutually
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supportive. Bringing various actors together permits to create links between micro-level
initiatives and macro-level commitments in order to ensure sustainability. In order to
secure sustainability over time, it is important that empowerment measures involve a
wide variety of actors and be continuously financed. In addition, enabling people to
become less vulnerable by providing adequate training, education and health care also
has the consequence of reducing the needs for expenditures on social and other
assistance in the future.

165. Effective access to social rights, including the right to social security, is part of
the vision of what “development” means in the global era and what the basic metric
should be to measure its human and social dimensions. The absence of recognition
of social rights implies long-term and possibly larger liabilities in economic, social
and developmental terms as opposed to the immediate short-term savings related to
the lack of recognition of social rights. In the global era, it is necessary to view costs
as having a national as well as a regional and an international dimension.
Neglecting social rights generates a productive loss to the economy, a loss in social
and human capital, which is borne by entire societies at all levels: the State,
communities, voluntary sector, families, enterprises and individual citizens. It also
increases inequalities by turning to private interests the resources that could be
created through public expenditure and intended as public goods. Denying access to
social rights also endangers social sustainability by neglecting social cohesion.
Effective access to social rights therefore is an investment in social justice, with a
high rate of return, not only in social, but also in economic terms, and constitutes
an indispensable and solid foundation for sustainable and peaceful development for
all. The need to strengthen basic social rights through policies consistent with the ILO’s
fundamental principles and rights at work was also affirmed in the context of the G20 to
assure that global growth is broadly beneficial. International labour and social security
rights (fgntribute to building a culture of social dialogue particularly useful in periods of
crisis.

166. Whereas human rights and development issues were initially seen as separate
domains, the focus was progressively placed on the principle of indivisibility of human
rights recognized by the 1993 World Conference on Human Rights held in Vienna and
on the collective obligation of all States to create a just and equitable international
environment for the realization of the right to development. The rights-based approach to
development puts values at the heart of the normative framework to orient national and
international action and bring an ethical and moral dimension to securing enjoyment of
these rights. An internationally agreed set of norms provides a stronger basis for citizens
to make claims to their States, since under international law the State is the principal
duty bearer with respect to the rights of the people living within its jurisdiction. The
essential idea underlying the adoption of a rights-based approach to social security is that
social security policies and institutions should be based explicitly on the norms and
values set out in international human rights treaties that have been ratified by virtually all
countries of the world. Underpinned by universally recognized moral values and
reinforced by legal obligations, human rights provide a normative framework for the
formulation of national and international policies, including strategies for the
development of social security. One reason why the human rights framework is
compelling in giving effect to the right to social security is that it has the potential to
empower persons to seek the effective guarantee of social security.

13 5ee Accelerating a job-rich recovery in G20 countries: Building on experience, an ILO report, with
substantive contributions from the OECD, to the Meeting of G20 Labour and Employment Ministers,
20-21 April 2010, Washington, DC.
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167. Rights are based on legal and sometimes ethical obligations and are a “vehicle for
increasing the accountability of government organizations to their citizens and
consequently increasing the likelihood that policy measures will be implemented in
practice”. ** Legislative instruments guaranteeing the right to social security based on
international standards provide a potentially more effective and powerful approach to
implementing this right in the developmental context. Support of internationally agreed
legislation changes the way in which the right to social security comes to be viewed by
development agencies and national governments, thereby also legitimizing a more
progressive and humanistic approach to development.

168. “The most important source of added value in the human rights approach is the
emphasis it places on the accountability of policy-makers and other actors whose actions
have an impact on the rights of people. Rights imply duties, and duties demand
accountability.” **° The existence of effective accountability mechanisms marks the
shift between charity and claims. The effectiveness of the access to social rights is
ultimately related to an explicit, clearly interpretable and inclusive framing of
social rights, as well as to the justiciability of these rights. Enforceability aims at
guaranteeing that every individual effectively obtains the benefits of his or her
rights. In this respect, one particular feature of social rights is their undeniable
collective scope alongside their obvious individual scope. Collective action by
beneficiaries might therefore help in obtaining their effective implementation, if the
enforceability of social rights is to be increased.

114 . Ferguson: “Global social policy principles: Human rights and social justice”, London, DFID, 1999, p. 23.

115 See Office of the United Nations High Commission for Human Rights; Draft Guidelines for a Human Rights
approach to poverty reduction strategies.
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Chapter 2

Taking the fundamental principles and
rights at work beyond work

169. Human rights apply both in and outside work, linking the two worlds together. As
both a human right and a social institution, social security has the mission to protect
those who are outside work and establish security for those who are in employment in
case of loss of their earning capacity. Social security interrelates with fundamental
principles and rights at work in many ways. The recognition of freedom of association,
to take but one example, opened the way for worker mutual solidarity to become
embodied in modern social security institutions. Collective bargaining contributed to
the emergence of many occupational social insurance schemes. Conversely, worker
solidarity was the driving force behind the recognition of freedom of association and
continues to power collective bargaining. The existing links between social security and
fundamental principles and rights at work should be reinforced. Recognizing this need,
in 2008, the ILO Declaration on Social Justice for a Fair Globalization confirmed the
“inseparable, interrelated and mutually supportive nature” of the four strategic objectives
of the ILO dealing with fundamental principles and rights at work, social protection,
social dialogue and employment policy. The report form for the General Survey
therefore contained specific questions on the manner in which social security, as one of
the strategic objectives, related to the other objectives. The analysis of the reports
received reveals a rich and intensive interaction between social security and fundamental
principles and rights at work.

A. Freedom of association and social security
are mutually reinforcing

170. The emergence of the right to organize and the right to be protected against the
risks of life are intrinsically linked and have always been mutually reinforcing. The
ancestor of industrial unions, the mediaeval trade guilds, already supported members and
their families in times of adversity. In the late eighteenth and early nineteenth centuries,
with the development of intensive industrialization, workers started establishing
voluntary associations taking the form of mutual aid societies (sociétés de secours
mutuels) with a view to collectively sharing the risks related to the protection of their
health or the loss of income occurring in case of sickness, invalidity, death or
unemployment. *® The proliferation of such mechanisms made the new class of factory
workers, whose livelihood depended on the regular payment of wages, conscious of the
need to organize to defend it collectively. The trade union movement became the driving
force behind the social security movement defending the workers’ right to organize

116 The members paid weekly or monthly premiums, which went into a reserve fund for redistribution to needy
members in the form of benefits.
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mutual societies and provident funds, supplying workers’ representatives to the
management bodies of the social insurance schemes created jointly with their employers,
as well as regulating the conditions and the rates of benefits and contributions through
collective agreements with the employers and dialogue with the public authorities. The
trade union movement also shared with social security the principles of social and
professional solidarity, collective financing and democratic participation of social
partners in the management of the newly created bodies. The social insurance schemes
that developed in the beginning of the twentieth century were mainly operated by the
employers’ and workers’ organizations under the supervision of the State. The social
partners continued to play a strong role in the comprehensive social security systems
directed to entire societies representing the interests of the larger categories of protected
persons.

171. The majority of responding governments recognize freedom of association and
collective bargaining as indispensable for setting up supplementary social security
benefits for workers, created and managed by the social partners themselves. Numerous
countries report that the labour law provides for the possibility to create supplementary
social insurance, **’ other countries emphasize the role of employers to make available
additional social security benefits, indicating that national law encourages employers to
set up supplementary insurance schemes for employees. **® Many countries underline the
importance of collective labour agreements for this purpose. *° Social security
Conventions were designed to integrate schemes established solely by the workers or
jointly with their employers into comprehensive social security systems. For this
purpose, they provided for the possibility to invite the representatives, respectively, of
employers and of public authorities to participate in the administration of such schemes.
The role of the social partners in advancing social security through social dialogue is
examined in further detail in Chapter 3 of Part IV of this Survey.

172. Several governments refer to provident funds, also known as employee welfare
schemes or trust funds, which are a common means to ensure additional social security
benefits for workers. For example in the Republic of Korea, in accordance with the
Employee Welfare Fund Act, an employer may set up an employee welfare fund with a
portion of his/her business profits and use the fund to provide financial support for
workers’ wealth creation, such as the purchasing of housing and company stocks under
an employee stock ownership plan, to support their livelihood through the provision of
scholarships and disaster relief, and to subsidize other costs required for maternity
protection and the reconciliation of work and family life. The established fund shall have
its own council, directors and auditor, responsible for the management and operation of
the fund. The fund shall disclose its balance sheet, profit and loss statement, audit and
operation reports and always make them available for workers’ inspection. In Ghana, the
establishment of provident fund schemes has been driven by workers’ organizations.
Under the existing arrangement, many of the public establishments through negotiation
with their employers have been able to set up provident fund schemes for their members,
e.g. the Teachers Fund and the Judicial Service Staff Fund.

1 Angola, Argentina, Benin, Bulgaria, Brazil, Chile, Cote d’lvoire, Djibouti, Guatemala, Morocco,
Mozambique, Peru, Saint Lucia and Senegal. In the Plurinational State of Bolivia, however, complementary
insurances are disappearing, the Government reports.

118 China, Costa Rica, El Salvador, Ethiopia, Finland, France, India, Kuwait, Mali, Mauritius, Panama,
Philippines, Republic of Korea, Sudan, Uruguay and Zimbabwe.

119 Algeria, Antigua and Barbuda, Austria, Costa Rica, Dominica, Fiji, Germany, Honduras, Hungary, Indonesia,
Italy, New Zealand, Netherlands, Sweden, Switzerland, United States and Bolivarian Republic of Venezuela.
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1. Collective bargaining as a means to regulate
and extend social security

173. In many countries, the principles of freedom of association and the right to bargain
collectively were and continue to be used by the social partners to establish and regulate
social security schemes at the corporate, industry-wide or even national level. Collective
agreements have also been used as a means to guarantee more favourable social security
benefits than those provided by the national legislation and to extend occupational
pension schemes to cover all enterprises in a given industry or even entire sectors of the
economy. The resulting system combines the advantages of broad coverage and pooling
of risk with autonomy from the State and flexibility of being jointly managed by
employers’ and workers’ representatives. Experiences of Finland, France, Netherlands
and others suggests that such arrangements greatly facilitate the regulatory function of
the State. By contrast, in countries which rely widely on individual company schemes,
vast regulatory systems have developed, accompanied in some cases by the
establishment of additional pension guarantee mechanisms.

174. Collective agreements may also be used as a means to extend social security
coverage to the informal sector of the economy. Argentina, for example, introduced the
possibility to conclude agreements on social security issues between professional
associations of workers with trade union status and sufficiently representative employers
in areas characterized by an important informality. Once approved by the competent
authority, such agreements simplify the collection of social security contributions, for
example by permitting that contributions are paid following the sale of the harvest,
instead of monthly, by operating a deduction from the price of sold products.
Nonetheless, the State conserves the general responsibility for the proper administration
of social security systems even in cases where the social partners assume the
responsibility of managing the system.

175. In one case where the government indicated that it could not directly implement the
recommendation of the Committee addressed to the National Employment Office
because it was subject to joint management by the social partners, the Committee
expressed the hope that the government would not fail to follow developments in this
respect closely in view of its general responsibility for the proper administration of the
institutions responsible for the application of the European Code of Social Security. *?°
In another case where the Committee asked the government to draw the attention of the
social partners jointly managing the National Health Fund to the need to extend the
maximum duration of the sickness benefit, the government introduced a flexible
procedure, under which the social partners who are members of the Administrative
Board of the Fund may react to cases of necessity through an appropriate provision in
the statutes defining specific situations in which the duration of the benefit shall be
adapted. The resulting amendment of the statutes of the Fund by the social partners to
that effect was noted by the Committee with satisfaction. **

2. Restrictions on collective bargaining
in social security matters

176. Some countries have chosen to strictly regulate the nature and scope of negotiable
issues either by prescribing the social partners to discuss certain matters or by
prohibiting discussion of certain matters for reasons of general interest or public policy,

120 CEACR, ECSS, Belgium, 2009.
121 CEACR, ECSS, Luxembourg, 2009.
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and leaving these topics for the legislative authority to regulate (for example by
excluding from bargaining certain aspects of conditions of employment, including social
security). The ILO Committee on Freedom of Association has considered in this respect
that measures taken unilaterally by the authorities to restrict the scope of negotiable
issues are often incompatible with the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98). The general prohibition on the establishment of a pension
scheme differing from that established by law, for example, was not considered in
conformity with the principles of collective bargaining since it does not allow the social
partners to improve statutory pension benefits or pension schemes by mutual
agreement. *? Supplementary pension schemes can also be legitimately considered as
benefits that may be the subject of collective bargaining, and governments should ensure
that such schemes are not excluded from collective bargaining. 2> The Committee of
Experts has also underlined in this respect that if, under an economic stabilization or
structural adjustment policy, for imperative reasons of national economic interest,
employment conditions cannot be fixed freely by means of collective bargaining, these
restrictions should be applied as an exceptional measure and only to the extent
necessary, should not exceed a reasonable period and should be accompanied by
adequate safeguards to protect effectively the standard of living of the workers
concerned, in particular those who are likely to be most affected, such as persons with
low income, or workers subject to systemic discrimination. *24

Legislative involvement in collective agreements

177. Both the Committee of Experts and the Committee on Freedom of Association
have considered that the State should generally refrain from intervening to alter the
content of freely concluded collective agreements. The unilateral modification by way of
a legislative enactment of the content of collective agreements that are still in force has
been considered as being in breach of the principle of collective bargaining and the
principle of maintenance of acquired rights. Agreements concluded prior to legislative
reforms should therefore continue to produce effect until their date of expiry. The
Committee on Freedom of Association has stressed in this respect that, while it is not
competent to comment on social security-related governmental decisions, it could
examine whether these decisions respected the principles of freedom of association.
Legislatively imposed measures, which amount to reversing unilaterally a system
accepted by the social partners, would only be justified as a temporary measure in
situations of acute crisis, if the non-adoption of urgent measures, for example, had
endangered the very existence of the social security system. ** In such cases, a
particularly appropriate method suggested to resolve the difficulties encountered has
been the holding of tripartite discussions with a view to preparing jointly agreed
guidelines for collective bargaining. *?® The recent case of the auto industry crisis in the
United States is a good example of how constructive collective bargaining — between the
United Autoworkers and General Motors, with participation by the Presidential
Administration — can preserve jobs and the viability of business enterprises, as well as a
range of benefits for current and retired workers.

122 5ee Committee on Freedom of Association, Colombia, Case No. 2434.
128 See Committee on Freedom of Association, Greece, Case No. 2502.

124 See General Survey of 1994 on freedom of association and collective bargaining, Report 111(4B), ILC,
81st Session, 1994, para. 260.

125 For example, Committee on Freedom of Association, Sweden, Case No. 2171.

126 See General Survey of 1994 on freedom of association and collective bargaining, para. 250.
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178. The Committee on Freedom of Association has also observed that public
authorities should refrain from giving by law a special incentive encouraging one of the
parties to these agreements to denounce or cancel collective agreements by which
pension funds were set up, because this constitutes interference with the free and
voluntary nature of collective bargaining. “Nothing in Convention No. 98 enables the
government to step in and unilaterally determine these issues, much less to unilaterally
determine that the assets of a private pension fund, established by collective agreement,
can be automatically transferred to a public pension scheme. The establishment of the
funds through collective bargaining as well as trade union participation in the
administration of these funds, constituted a trade union activity with which the
government unduly interfered.” **/

179. As regards collective agreements that may be concluded following the adoption of
a legislative reform and not taking into account the new legislative framework, both
Committees have considered that, in order to ensure harmonious industrial relations, the
governments concerned and the social partners should hold in-depth consultations in
order to find a negotiated solution acceptable to all. In accordance with the principle of
good faith, the governments should also not threaten to take legislative action in the
event that concluded agreements deviate from the terms of legislative reforms, but may
take measures with a view to persuading the social partners to take into account
voluntarily major economic and social policy considerations. 18 Finally, in the event of
modifications in national legislation having an impact on issues negotiated by way of
collective agreements, the Committee has also considered that the burden of establishing
the manner in which the newly adopted rules are applied and whether they might
invalidate, even indirectly, any gains made through negotiation, falls on governments.

Social security and the right to strike

180. History contains numerous examples when trade-union movement has used its
force and industrial action to defend the social security of workers and safeguard their
acquired rights. International labour law does not permit restricting trade union activities
solely to occupational matters, since governments’ choices of general policies are bound
also to have an impact on social security-related matters. On numerous occasions, the
CEACR stressed that the right of social partners to actively take part in the development
of social security, including through industrial action, is supported by the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87):
“organizations responsible for defending workers’ socio-economic and occupational
interests should, in principle, be able to use strike action to support their position in the
search for solutions to problems posed by major social and economic policy trends
which have a direct impact on their members and on workers in general, in particular as

regards employment, social protection and the standard of living”. *#°

181. As regards social security rights in general, the CEACR has considered that
industrial action should not unduly penalize workers by entailing a suspension of the
rights of employees, including lawfully acquired social security rights. =*° Recently, the
Committee on Freedom of Association recalled that the issue of pensions is linked to
freedom of association to the extent that workers were denied by their employer lawfully

127 See Committee on Freedom of Association, Greece, Case No. 2502.

128 CEACR, Convention No. 98, observation, Sweden, 1996.

129 See General Survey of 1994 on freedom of association and collective bargaining, op. cit. para. 165.
130 CEACR, Convention No. 87, observation, Serbia, 2003.
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acquired retirement benefits accrued over years of working for an enterprise as a result
of their dismissal pursuant to a strike. **

182. As regards unemployment benefit, Convention No. 102 authorizes the right to
benefits to be suspended in case of loss of employment as a direct result of a stoppage of
work due to a trade dispute (Article 69(i)). Convention No. 168 also provides in this
respect that the right to benefits may be refused, withdrawn, suspended or reduced
during the period of a labour dispute, when the person concerned has stopped work to
take part in a labour dispute or is prevented from working as a direct result of a stoppage
of work due to this labour dispute (Article 20). Suspension of unemployment benefits in
case of industrial disputes was reported by several countries under Convention
No. 102. 32 In practice, such provisions often stipulate that persons who have lost their
employment because of a stoppage of work due to a trade dispute at their place of
employment are disqualified from receiving unemployment benefit for the duration of
the strike. In one case it has been found that unemployment benefits should not however
be suspended where the persons concerned can prove that they are not directly interested
in the trade dispute which caused the stoppage. **

Family and child benefits are effective means
for the abolition of child labour

183. Article 1 of the Minimum Age Convention, 1973 (No. 138), requires ratifying
States to pursue a national policy designed to ensure the effective abolition of child
labour. Article 6 of the Worst Forms of Child Labour Convention, 1999 (No. 182),
requires ratifying States to implement programmes of action to eliminate as a priority the
worst forms of child labour. These national policies often apply a holistic approach to
the phenomenon of child labour, including significant measures focused on family
welfare and access to education. It should be recalled in this respect that Part VII of
Convention No. 102 also addresses the provision of family benefits, which shall be
either a periodical cash benefit or benefits in kind (food, clothing, housing, holidays or
domestic help) or else a combination of both (Article 46). Using family benefits as a
means for meeting the needs of children and youth in national development policies and
programmes was foreseen by the Minimum Age Recommendation, 1973 (No. 146),
which placed specific emphasis on:

(b) the progressive extension of other economic and social measures to alleviate poverty
wherever it exists and to ensure family living standards and income which are such as to
make it unnecessary to have recourse to the economic activity of children;

(c) the development and progressive extension, without any discrimination, of social security
and family welfare measures aimed at ensuring child maintenance, including children’s
allowances (Part I, Paragraph 2).

131 Committee on Freedom of Association, Philippines, Case No. 1914, Report No. 356.

12 CEACR, Convention No. 102, observation, United Kingdom, 1993; CEACR, Convention No. 102,
observation, Germany, 1996.

133 CEACR, Convention No. 102, observation, Germany, 1996. The Committee recalled that, in its 1965
observation addressed to Germany, it had discussed at length the meaning of “as a direct result of a work
stoppage” contained in Article 69(i). This wording is intended to distinguish between workers who have little or
no interest in the outcome of a trade dispute and therefore should not have to bear the risk of such an action, and
those who have a substantial interest in the outcome of the trade dispute and therefore may more reasonably be
expected to shoulder the burden along with the workers on strike. As the Committee has stated in previous
comments, the key issue is whether the trade dispute is likely to influence the claimants’ conditions of work.
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1. Guiding principles for the granting of family
benefits

184. The fundamental objective of family benefits should be to ensure the welfare of
children and the economic stability of their families. In case there is no provision for
family benefits in the country, a government should create a family benefit scheme,
comprising, during an initial period, at least the granting of family allowances.
Subsequently, family allowance in the form of periodical cash payments should form the
core of the family benefit scheme, which may include various benefits in kind or in cash,
as well as tax relief measures and social services for families with children.

185. Family allowances should be granted in respect of each child in the family and to
all children residing in the territory of the country concerned. They should be set at a
level which relates directly to the actual cost of providing for a child and should
represent a substantial contribution to this cost. Family allowances at the minimum rate
should be granted regardless of means. Benefits above the minimum rate may be subject
to a means test. All benefits should be adjusted in order to take into account changes in
the cost of providing for children or in the general cost of living.

186. Family benefits need to be constantly adapted to the new patterns of family life and
to the changing structure of households. Particular attention should be paid to the
specific needs of certain categories (e.g. large and single parent families) by increasing
the benefits awarded to them or by setting up special services. The recipient of family
benefits should be the person actually responsible for the child, or the child itself. Family
benefits should be granted for so long as the child is receiving education or vocational
training on a full-time basis and is not in receipt of an adequate income determined by
national legislation. The progressive extension of the scope, duration and rate of family
benefits should be facilitated by endowing the appropriate institutions with sufficient
financial resources.

187. It is the responsibility of the State through its social legislation to promote the
welfare of families with dependent children and to ensure that they enjoy a decent
standard of living. State policies should aim to progressively make all existing family
benefits generally available, so as to contribute to guaranteeing an average minimum
subsistence level for children. For this purpose, States should ensure sufficient financing
of the family benefit scheme on the basis of optimum solidarity, which favours the
lowest income groups. Family benefit should be integrated, as one of the means, into the
consistent national policy for the promotion of the economic, legal and social protection
of family life. Family benefit should thus be coordinated as much as possible with fiscal
arrangements, the provision of family housing and other social benefits.

188. The following section highlights the need for better and more systematic use of
family and child benefits as effective tools for the abolition of child labour. Many
initiatives for the elimination of child labour focus on remedying the factors that compel
children to work, such as inadequate schooling and child poverty. As child poverty is
often indistinguishable from household poverty, social security benefits to the parents of
children at risk of engaging in child labour may play an important role in addressing this
phenomenon.

134 See Part VII (Family benefit) of Convention No. 102; see also the Workers with Family Responsibilities
Convention, 1981 (No. 156), and the Workers with Family Responsibilities Recommendation, 1981 (No. 165).

ILC.100/11I/1B 83



Social security and the rule of law

84

Family benefit and child poverty

189. One of the main objectives of family benefit consists in providing additional
income necessary for the sustainable development of a child. Another notable objective
of the family benefit is to preclude families of limited means from sliding into poverty
because of having to maintain a child. From the microeconomic point of view, the
orientation of the family benefit to the maintenance of children themselves is made
obvious in the definition of the contingency given in Article 40 of Convention No. 102.
From the macroeconomic point of view, the need for the country to allocate a certain
minimum amount of national capital for sustaining children of its residents in order to
ensure proper development of its human resources is recognized by Article 44 of the
Convention. According to Article 41 of Convention No. 102, the scheme shall first of all
ensure protection of prescribed classes of employees or of the economically active
population, which means that it is directed at preventing the emergence of the “working
poor” — where two working spouses cannot provide for one or two children.

190. The analysis of poverty risks for different age population groups indicates that as a
rule children have the highest risk of falling into poverty. Those facing the highest risk
of poverty and of remaining chronically poor are one parent families and households
with several children. Family allowance could become an effective instrument for
poverty alleviation. However, judging by the persistence of child poverty even in the
high-income countries and the emergence of the new category of the working poor, one
has to conclude that family benefit often fails to fulfil this objective. Many economies
have been quickly growing in the past decade and overall poverty rates have decreased,
but not among families with children, proving that children have drawn little benefit
from improvements that have occurred. The paradox of the situation is that, today, the
principal threats to children arise from preventable illnesses and social ills, which could
be effectively dealt with by an efficient social protection system. However,
notwithstanding a number of measures taken to this end, there are countries where the
negative trends have not been reversed and the available mix of family benefits appeared
to be ineffective in supporting the healthy development of children.

191. The Committee is particularly concerned that low-income population groups,
which include many children, find themselves in a vicious circle of declining health
where unhealthy mothers give birth to unhealthy children, and they — upon
reaching the age of fertility — reproduce an unhealthy generation. The question
therefore arises as to why is it that the international community tolerates the failure
of so many countries to cope with this situation and what global policy measures
need to be put in place to arrest and reverse these negative trends. The Committee
hopes that the ILO’s constituents will provide an answer to this question through
supporting the construction of the global social security floor, which comprises
family and child benefits at least at the poverty level.

Family benefits for preventing child labour

192. In reply to the question whether member States provide universal or targeted
(means tested) benefits to families with children under school-leaving age with a view
to, inter alia, preventing child labour, governments referred to the following main
elements influencing their policies: the domestic law in force on a minimum age for
employment; legislation on compulsory education; and national programmes for
universal or targeted assistance to families with children. The majority of replies
reported that benefits are provided to families with children with a view to assisting
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families in meeting the cost of raising and educating children. ** The majority of the
European countries, as well as Algeria, Australia, Bangladesh, Lesotho, Sri Lanka,
Syrian Arab Republic and the Bolivarian Republic of Venezuela emphasized the role of
compulsory education legislation. The following countries reported that primary
education is free for children: Cuba, Cameroon, Fiji, Ghana, Lesotho, Sri Lanka, Syrian
Arab Republic, Uganda and the Bolivarian Republic of Venezuela. Fiji, Ghana, as well
as Lithuania informed that their Governments ensure that children have access to free
textbooks, school supplies, uniforms and transport to and from school. Other countries
emphasize the importance of helping families to finance education.

193. Governments often underline the centrality of social security mechanisms in their
approach to the prevention and elimination of child labour. Many governments have
developed national action plans to prevent and eliminate child labour. The national
action plans of Austria and South Africa, as noted by the Committee, include social
security measures. *® Other recent examples noted by the Committee include the
following. The Seychelles indicated that the social security system, by providing a safety
net for children and their families (especially where household income is below the
established subsistence level), prevents children from having to look for other income to
support themselves and their families. =*” The Government of Tunisia provides subsidies
to needy families with dependent children of school age, in addition to the assistance
already provided to thousands of families in terms of, inter alia, free care and social
security, in accordance with a Presidential Decision of 15 January 2007.

194. In most industrialized countries family benefits consist of non-contributory
universal family benefits and additional means tested benefits. In Canada, the Canada
Child Tax Benefit (CCTB) provides an income-tested benefit to almost 90 per cent of
families with children, while the National Child Benefit (NCB) supplement provides
additional income support to low-income families with children. In Sweden, the financial
support to families with children consists of child allowance, child-raising allowance,
housing allowance, maintenance support, parental insurance, gender equality bonus, care
allowance for disabled children, survivors’ benefits and child’s pension and grants for
expenses in connection with inter-country adoptions.

195. The Committee has also noted that, in several countries, free or subsidized day care
has been provided to children of working parents. Recent examples noted by the
Committee include the Programa Amor in Nicaragua (implemented by a variety of
governmental ministries and institutes, including the Nicaragua Social Security
Institute), which established child development centres and community day care for the
children of working mothers. ** In Lithuania, the Government implemented a national
programme on day care, which targeted children from families on social assistance, in
addition to providing other services. Between 2002 and 2008, 5,500 children (and
2,700 family members) had benefited from these programmes. **°

196. Children who have lost one or both parents to the HIV/AIDS pandemic are
particularly vulnerable to becoming involved in child labour, as these children are often

135 Algeria, Angola, Argentina, Australia, Azerbaijan, Bangladesh, Chile, Djibouti, Fiji, Gabon, Mauritius,
Mexico, Morocco, New Zealand and all European countries.

138 CEACR, Convention No. 182, direct request, Austria, 2008; CEACR, Convention No. 138, direct request,
South Africa, 2004.

17 CEACR, Convention No. 182, direct request, Seychelles, 2009.
138 CEACR, Convention No. 138, observation, Nicaragua, 2009.
139 CEACR, Convention No. 182, direct request, Lithuania, 2009.
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forced to enter the workforce to support themselves or their families. The situation of
orphans and other vulnerable children (OVCs) is often examined by the Committee in
the context of Article 7(2)(d) of Convention No. 182 (reaching out to children at risk) in
countries particularly affected by the HIV/AIDS pandemic. Social pensions have or
could become an increasingly important instrument for mitigating the life circumstances
of OVCs. The Committee has noted various programmes aimed at this population to
reduce their vulnerability, including social assistance to families who care for these
children. For example, considering the approximately 120,000 HIV/AIDS orphans in
Burkina Faso, the Government has provided assistance to households which
accommodate OVCs and has set up structures to create income-generating activities for
these households. **° In Kenya, the Government provides approximately US$15 per
month to OVC households for health, school enrolment/retention and food security. By
2007, this programme benefited approximately 12,500 families in 37 districts. **

197. The Committee notes in particular the reply by India, which demonstrates a
comprehensive policy to preventing child labour by means of integrating legislation,
education and family benefits. The Sarva Shiksha Abhiyaan is being implemented as a
countrywide campaign for ensuring education to every child below the age of 14 years.
This programme is supplemented by the National Child Labour Project under which
children are withdrawn from work and put in special schools to mainstream them into
the regular education system. The Ministry of Labour and Employment is following the
convergence approach to secure benefits to families of vulnerable children under various
employment-generating and social welfare schemes administered by other
ministries/departments to ensure economic rehabilitation of the families so that they are
not compelled to send their children to work.

198. Measures related to the provision of social security benefits are often a feature in
ILO-IPEC time-bound programmes (TBPs), as part of a holistic approach to the
elimination of child labour and they have been repeatedly noted as such by the
Committee. In light of the above, the Committee strongly recommends that
technical cooperation activities should consider social security, and family benefits
in particular, as the means to combat child labour and promote school attendance.
The Committee notes in this respect that conditional and unconditional cash transfer
programmes (CCT) constitute at present the two most widely used means of
intervention.

Cash transfer programmes

199. Belarus, Bosnia and Herzegovina, Ecuador, ElI Salvador, Guatemala,
Mozambique, Senegal, South Africa, Suriname, Uganda, United States, Uruguay,
Bolivarian Republic of Venezuela and Zimbabwe state that their Governments provides
means-tested family benefits targeted at families in need. Such benefits are mostly
conditional upon compliance with certain predefined requisites. For example, in
Ecuador, the Programa de Bono de Desarollo Humano, provides cash benefits for
families below the poverty line conditional upon school attendance and use of medical
care.

200. Conditional cash transfers (CCTs) usually consist of the regular payment of a sum
of money to poorer households, with the condition of their compliance with a previously
specified set of requisites. These conditions generally comprise investment in human

140 CEACR, Convention No. 182, direct request, Burkina Faso, 2009.
141 CEACR, Convention No. 182, direct request, Kenya, 2009.
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capital, such as ensuring children’s school attendance. The objective is that the cash
benefit provides some form of social insurance for the family household, replacing the
income from child labour and instead ensuring investment in education. CCT
programmes have been operating mostly in South America, and well-known examples
included the Bolsa Familia programme in Brazil, Oportunidades in Mexico and Plan
Jefas y Jefes de Hogar in Argentina. They have significantly increased school attendance
levels and led to a reduction of child labour. *#2

201. Although conditionality is not explicitly foreseen by Convention No. 102,
reference could be made in this respect to Article 69(g), which provides that:

A benefit to which a person protected would otherwise be entitled in compliance with any
of Parts 11-X of this Convention may be suspended to such extent as may be prescribed:

(9) in appropriate cases, where the person concerned neglects to make use of the medical or
rehabilitation services placed at his disposal or fails to comply with rules prescribed for
verifying the occurrence or continuance of the contingency or for the conduct of
beneficiaries (emphasis added).

202. In observing the application of Conventions Nos 138 and 182, the Committee has
frequently noted instances of CCT programmes and emphasized their importance in
contributing to breaking the cycle of poverty, which is essential for the elimination of the
worst forms of child labour, increasing access of children to education and reducing
child labour. In Lebanon, the Government formulated a Social Action Plan (SAP) to
target the promotion of sustainable and equitable development while combating poverty
and setting up social safety nets. The SAP addresses working children and their
households as one of the main social groups characterized by acute poverty and aims to
“target poor households and large families with children either not enrolled in school or
under the legal age to work™ and includes cash assistance support and follow-up services
to households that comply with a number of conditions, including ensuring that their
children stay in school until the end of compulsory education. *** Bulgaria recently
adopted amendments to the Family Benefits for Children Act (FACA) with the aim of
enhancing access to education for all children, including those from families with low
incomes, according to which a new type of allowance depending on the school
attendance of children was introduced. *** While there are sound arguments favouring
conditionality, there are also important considerations on the other side.

203. In contrast with the CCTs, society-wide universal unconditional cash transfers, also
referred to as “basic income support”, do not condition the access to the benefit on the
compliance with certain predefined requisites. While building on the positive evidence
from CCTs, some have argued that basic income support can address household poverty
and perhaps empower families to overcome the need/temptation to put their children in
child labour as a way to boost income during times of economic difficulty, or as a de
facto form of social insurance to offset and prepare for future economic hardship and
insecurity. Although not designed to target the reduction of child labour as an explicit
outcome, basic income support could function as a general poverty reduction device and
may be effective as a preventive measure by reducing the entry of children into the
labour market. While using the logic of universality and unconditionality, instead of

%2 5ee, for example: Bolsa Familia in Brazil: Context, concept and impacts, ILO, Geneva, March 2009,
pp. 15-16.

143 CEACR, Convention No. 182, direct request, Lebanon, 2009.
144 CEACR, Convention No. 182, observation, Bulgaria, 2008.

ILC.100/11/1B 87



Social security and the rule of law

88

targeting and means testing, basic income support, in contrast with CCTs, would involve
less administrative costs, reduce the need to build exit strategies, since it is a lifelong
income, and involve less moral hazards and potential for corruption. However, since
basic income support does not include any direct conditions connected with child labour,
it is important that it be introduced along with other integrative and complementary
measures linked with eliminating child labour, such as awareness raising.

204. The idea of providing basic income support is not new and at the basis of the
Income Security Recommendation, 1944 (No. 67). This idea has been invigorated by the
Global Campaign on Social Security for All, launched by the International Labour
Conference of 2003. In its efforts to establish a social protection floor, the ILO has
promoted a basic set of income guarantees to ensure that “all children enjoy income
security at least at the poverty level through family/child benefits aimed at facilitating
access to nutrition, education and care”.

Social security benefits to legally working children

205. The provision of social security benefits to children who are working legally as
they have either reached the minimum age, or are working as an exception to it, is
another important theme highlighted by the Committee when examining the application
of Conventions Nos 138 and 182. While the provision of social security benefits to the
parents of children is often a mechanism to prevent children from working, this section
examines specifically the provision of social security benefits to children who do engage
legally in work, to ensure their protection (and reduce their exploitation) in the economic
activities permitted under the Conventions. To extend social security benefits to children
under 18 engaged in work permitted pursuant to Convention No. 138, the Minimum Age
Recommendation, 1973 (No. 146), calls for “special attention to be given to, inter alia,
coverage by social security schemes, including employment injury, medical care and
sickness benefit schemes, whatever the conditions of employment or work may be”
(Part 1V, paragraph 13).

206. Convention No. 138 allows for work to be performed in enterprises in the context
of vocational training (by apprenticeship) from the age of 14. As outlined in
Recommendation No. 146, the provision of social protection to working children in these
categories is important. For example, in a direct request addressed to Brazil (2004), the
Committee noted that, pursuant to Act No. 6.494 of 7 December 1977 and Decree
No. 87.497 of 18 August 1982, children may engage in work in enterprises to
complement vocational training. The absence of regulations covering these work
situations left a legal vacuum as a result of which certain distortions of educational work
were emerging, so-called social programmes run by non-profit agencies which, on the
pretext that they are training the young person, only take on young persons in situations
of social risk and direct them to enterprises and public bodies where they carry out work
of low, or almost non-existent, value as vocational training and without guaranteeing
their labour and social security rights. However, the Government was making efforts to
regularize inappropriate programmes and equate them with the institution of
apprenticeships and the Committee is following up on these measures.

207. According to the latest global estimates on child labour, among the 215 million
children who are found in child labour situation (too young to work or in worst forms of
child labour), the overwhelming majority are unpaid family workers, and paid
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employment counts only for one in five of child labourers. ** This indicates that the
majority of child labourers are working in informal family undertakings, and therefore
their family is also unlikely to be covered by social security based on employment
relationships. There is no specific information on the employment status of young
workers under 18 who are legally at work, but it is perhaps unrealistic to expect that all
those child labourers will find themselves in formal employment with social security
coverage when they reach the minimum working age. This is a problem closely linked
to the exclusion of certain groups of the population from social security protection
which needs to be addressed in a wider context — relating also to discrimination or
other forms of social exclusion, and rendering children at higher risk for
involvement in child labour, including its worst forms.

C. Elimination of discrimination in respect of
employment, occupation and social security *

208. The Committee notes with satisfaction that most countries specifically report that
under the article 19 questionnaire the principle of equality of treatment and non-
discrimination is one of the general principles underpinning the social security system
and ensured in their national legislations. **’ Member States have highlighted in
particular three dimensions of the application of this principle in social security law and
practice, ensuring equality of treatment: (1) between protected and unprotected members
of society by extending social security coverage to the latter; (2) between men and
women, in particular by equalizing their retirement age; and (3) between national and
foreign workers through extending the network of bilateral and multilateral social
security agreements.

209. Besides the legal guarantees of non-discrimination in social security systems,
several member States draw attention to the gap in law and practice with respect to
social security coverage. El Salvador stresses that there is no equality of treatment in
social security, as parts of the population are excluded from social security coverage, and
the Government recognizes the necessity to universalize coverage and achieve equality
in opportunities between men and women. Ghana also states that the principal challenge
in relation to equality of treatment and non-discrimination is the low coverage of social
security, since almost 9 million workers out of the estimated 11 million total working
population are engaged in informal economic activities. It is estimated that less than
1 per cent of workers in the informal economy is covered by the Social Security and
National Insurance Trust (SSNIT).

% |LO: Report of the Director-General, Accelerating action against child labour, Global Report under the

follow-up to the ILO Declaration on Fundamental Principles and Rights at Work, Report I(B), ILC, 99th Session,
Geneva, 2010, p. 5.

% This section addresses the main points of interlinkage between the fundamental non-discrimination
Conventions (Nos 100 and 111) and matters of social security. Issues relating to maternity protection arising
particularly as regards the application of Convention No. 111 have not been included.

47 Algeria, Antigua and Barbuda, Argentina, Australia, Austria, Azerbaijan, Bangladesh, Belize, Benin, Bosnia
and Herzegovina, Brazil, Bulgaria, Cameroon, Canada, Central African Republic, China, Colombia, Costa Rica,
Cote d’lvoire, Croatia, Czech Republic, Djibouti, Ecuador, Ethiopia, Fiji, Finland, France, Gabon, Germany,
Ghana, Greece, Guatemala, India, Italy, Republic of Korea, Kuwait, Lebanon, Lithuania, Malaysia, Mauritius,
Mexico, Republic of Moldova, Mongolia, Montenegro, Morocco, Mozambique, Myanmar, New Zealand,
Nicaragua, Norway, Oman, Peru, Philippines, Poland, Portugal, Qatar, Romania, Saint Lucia, Senegal, Serbia,
Spain, Sri Lanka, Sudan, Sweden, Switzerland, Syrian Arab Republic, Thailand, Turkey, United Kingdom, United
States, Uruguay, Bolivarian Republic of Venezuela and Zimbabwe.
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210. Few countries report on the differences in the retirement age between men and
women. Belize, for example, reports that the qualifying age for the non-contributory
pension is 65 for women and 67 for men. Jamaica also responds that there is some
degree of discrimination as the retirement age under the National Insurance Scheme is
60 years for women and 65 years for men. In Albania, the same difference in retirement
age is applied between men and women. Switzerland states that the Government is
working towards an equal retirement age for men and women.

211. The intersection between the fundamental Conventions on non-discrimination and
social security touches mostly on the application of the principle of equal opportunity
and treatment for men and women in matters of social security and in particular in
relation to family allowances, pensions and the access of workers in atypical forms of
dependent work to social security benefits. The Committee notes in this respect that the
question of equality of treatment for men and women in social security has arisen in
international law since the adoption of Conventions Nos 100 and 111, which have played
an important role in extending the equality principle in the design and functioning of
today’s social security systems. However, no ILO standards exist that specifically deal
with the principle of equal treatment for men and women in matters of social security
and it would be opportune to study this question further. 13

212. Article 6 of Convention No. 168 constitutes a bridge between the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111), and social security. With a
view to harmonizing the Article with Convention No. 111, Article 6, paragraph 1, of
Convention No. 168 was drafted to provide that each Member shall ensure equality of
treatment for all persons protected on the same grounds as those enumerated in Article 1
of Convention No. 111. However, due to the specificity of Convention No. 168 and the
linkage between the labour market and employment policy, on the one hand, and social
security benefits, on the other hand, three additional grounds were added: nationality,
disability and age. ** It should be noted in this respect that paragraph 1(1)(b) of
Recommendation No. 111 already provides for extending the grounds of discrimination
to nationality, age and disability and that Article 5 of Convention No. 111 provides that
special measures of protection for reasons such as disability or age should not be judged
discriminatory. The logic of the development of international labour standards was that,
while Convention No. 111 prohibited discrimination in the sphere of “employment and
occupation” and Recommendation No. 111 recommended extending prohibition to the
sphere of social security, Convention No. 168 implanted these obligations in the body of
the social security standards and enlarged the list of the prohibited grounds for
discrimination.

213. In order to prevent non-discrimination from being understood as incompatible with
measures in favour of particularly disadvantaged groups, or with the conclusion of
bilateral or multilateral agreements between States for the protection of persons subject
successively to the legislation of several States, paragraph 2 of Article 6 was introduced

%8 1LO: Report of the Committee on the Application of Conventions and Recommendations, General Report,
Report Il (Part 4A), International Labour Conference, 71st Session, 1985, para. 71.

149 During the first discussion at the International Labour Conference, 1987, the United States called for the
inclusion of age among the reasons for non-discrimination, which was accepted (Committee on Employment and
Social Security, Record of Proceedings, International Labour Conference, 73rd Session, 1987, Geneva, para. 32).
At the adoption of the text, at the International Labour Conference, 1988, the Employer members proposed in
addition to mention health in paragraph 1. Following a proposal by the United States Government, “state of
health” was replaced by “disability” in the final version of paragraph 1 of Article 6 (Committee on Employment
and Social Security, Record of Proceedings, International Labour Conference, 74th Session, 1988, Geneva,
para. 42).
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during the first discussion of the instrument at the International Labour Conference in
1987. This paragraph adds the idea of permitting disadvantaged groups to receive special
assistance which can include affirmative action. The Committee has not disregarded this
point and, for example, made reference to the measures taken in favour of young persons
seeking employment in Romania. **°

Remuneration includes social security contributions and
benefits paid by the employer (Convention No. 100)

214. The Equal Remuneration Convention, 1951 (No. 100), establishes the principle of
equal remuneration for men and women workers for work of equal value. According to
Article 1(a) of Convention No. 100, “remuneration includes the ordinary, basic or
minimum wage or salary and any additional emoluments whatsoever payable directly or
indirectly, whether in cash or in kind, by the employer to the worker and arising out of
the worker’s employment”. Social security contributions and benefits are considered
under the Convention to form part of the emoluments arising out of workers’
employment. The General Survey of 1986 on equal remuneration recalled that “during
the preparation of the 1951 instruments, the competent Conference Committee noted that
allowances paid under social security schemes financed by the undertaking or industry
concerned were part of the system of remuneration in the undertaking and were one of
the elements making up wages in respect of which there should be no discrimination
based on sex. On the other hand, allowances made under a public system of social
security were not to be considered as part of remuneration and an amendment to add all
social security benefits to the items included in remuneration was withdrawn after
having been opposed on the ground that in certain countries social security benefits did
not form part of remuneration. It thus appears that a distinction was made between social
security schemes financed by the employer or industry concerned — which were meant to
be covered by the Convention — and benefits under purely public social security schemes

which were considered outside its scope”. **

215. In order to bring national legislation and practice into conformity with Article 1(a)
of the Convention, the Committee has repeatedly pointed out cases in which the national
definition of remuneration does not include allowances paid under occupational social
security schemes financed by the undertaking or industry concerned, contrary to
Convention No. 100. For example, section 345 of the Labour Act of Bangladesh only
applies to “wages” which, under the terms of section 2(xlv), does not include
contributions by the employer to any pension fund or provident fund. 2 In the
Democratic Republic of the Congo section 86 of the Labour Code provides for equality
with respect to “salary”, which is one of the elements of “remuneration” as defined in
section 7(h) of the Labour Code. However, contrary to Article 1(a) of the Convention,
family allowances and health care are not considered part of the remuneration. **® In the
case of Burundi, the Committee noted that the Government intends to bring the
definition of remuneration contained in section 15(f) of the Labour Code, which
currently excludes family benefits as well as advantages in kind and reimbursement of
costs, into line with the Convention. *>*

150 CEACR, Convention No. 168, direct request, Romania, 1998.

151 1LO General Survey on equal remuneration, Report 111(4B), ILC, 72nd Session, 1986, para. 17.
152 CEACR, Convention No. 100, observation, Bangladesh, 2008.

158 CEACR, Convention No. 100, observation, Democratic Republic of the Congo, 2009.

154 CEACR, Convention No. 100, direct request, Burundi, 2009.
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Entitlement to family allowances
(Conventions Nos 100 and 111)

216. A number of cases have concerned social security legislation based on a
stereotyped model of society in which the man is the head of the family and the woman
benefits from protection derived only from her husband’s entitlements. The payment of
allowances to the “head of the household”, particularly where the head of the household
is presumed to be male, either in law or practice, is therefore, according to Conventions
Nos 100 and 111, discriminatory to women. The Committee expressed concern for
example over the possible discriminatory impact in practice of section 31(3) of the
Marriage Act (No. 1/1974) of Indonesia (which identifies the husband as the head of the
family) on women’s employment-related benefits and allowances. **> The Committee
has pointed out that family benefits in Lebanon under the National Fund for Social
Security continue to be paid primarily to fathers even when the mother and father meet
the same conditions. The Committee asked the Government to continue to examine the
existing law and practice so as to ensure that women enjoy family allowances on an
equal footing with men. *® In Niger, Decree No. 60-S/MFP/T regulating the
remuneration and benefits of government officials provides that, unless they are heads of
household, women must file an appeal with the courts to obtain family allowances.
Section 180(2) of new Decree No. 2008 244/PRN/MFP/T of 31 July 2008, issuing
implementing regulations for Act No. 2007-26 of 23 July 2007, establishing regulations
governing the civil service, partly rectifies this situation by providing that any female
public servant on temporary leave of absence shall receive the full amount of family
allowances. Although this new provision indicated a degree of progress with regard to
the application of the Convention, the Committee considered that it does not resolve
completely the unequal legal treatment of men and women in public service with regard
to family allowances. >’

217. In order to bring such family allowance provisions into conformity with
Conventions Nos 100 and 111, the Committee has considered that the terms of the
provisions should apply equally to men and women. To avoid discrimination in the
payment by the employer of benefits based on the marital status or the children of a
worker, such payments must be made without applying conditions based on sex and
should systematically use neutral language, not prejudging the worker concerned on the
ground of sex. °® Another suggestion to ensure compliance with the Convention as
regards the payment of family allowances, is to ensure that legislation gives workers the
opportunity to choose who should receive the benefit, when a man and a woman are both
potential recipients. **°

Equal remuneration with respect to pension schemes
(Convention No. 100)

218. With regard to the practical application of equal remuneration, the Committee has
regularly identified cases in which the implementation of the principle of equality of
treatment between men and women in occupational social security schemes was not

155 CEACR, Convention No. 100, direct request, Indonesia, 2006.

156 CEACR, Convention No. 100, direct requests, Lebanon, 2005 and 2009; Convention No. 111, direct requests,
Lebanon, 2002 and 2005.

17 CEACR, Convention No. 100, direct request, Niger, 2009.
158 |LO General Survey of 1986 on equal remuneration, op. cit. para. 240.
159 CEACR, Convention No. 100, observation, Democratic Republic of the Congo, 2009.
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respected or has highlighted cases of progress in this area. In a direct request addressed
to Ireland in 2006, the Committee noted that the Pensions Act had been amended in
order to provide for the principle of equal treatment and to open the redress and
enforcement mechanisms available under the Equal Employment Act to cases relating to
equal pension treatment in occupational benefit schemes. For several years, the
Committee has addressed the issue of the limited participation of women in
supplementary pension schemes in the Netherlands due to the exclusion of certain job
categories (mostly administrative, temporary and part-time work), so called “white
spots”. In cooperation with the Netherlands Trade Union Federation (FNV), the
Government is currently researching the number of employees, as well as the number of
“white spots” in occupational pensions in order to take corrective action to compensate
women previously excluded from participation in certain pension schemes. %

4. Affiliation of part-time, domestic and informal sector workers
to social security schemes (Convention No. 111)

219. The issue of part-time and domestic workers and their exclusion from social
security schemes has also been taken up under the application of the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111). This fundamental
Convention requires ratifying States to pursue a national policy designed to promote
equality of opportunity and treatment with a view to eliminating discrimination in
employment and occupation. In Article 1, paragraph 3, of the Convention the terms
“employment” and ‘“occupation” are defined as including “terms and conditions of
employment”. The meaning of “terms and conditions of employment” is further spelt out
in the Discrimination (Employment and Occupation) Recommendation, 1958 (No. 111)
(Paragraph 2(b)), and consists of, inter alia, “conditions of work, including hours of
work, rest periods, annual holidays with pay, occupational safety and occupational health
measures, as well as social security measures and welfare facilities and benefits provided
in connection with employment (vi)”.

220. Under the Convention, all workers, including domestic workers, should enjoy
equality of opportunity and treatment in all aspects of employment, including with
regard to social security. The Committee noted, for example, that, in 1997, the Algerian
Government adopted two Decrees: the first on part-time work (No. 97-473 of
8 December 1997), and the other on homeworkers (No. 97-474 of 8 December 1997).
The principal aim of these texts was to allow such workers, primarily women, to
contribute to the social security scheme and thus be entitled to social insurance. **! The
Central of Argentine Workers (CTA) indicated that 92.7 per cent of domestic workers
were undocumented and that, if documented, the law treats them in a less favourable
manner than other workers. The Government of Argentina indicated that it had
implemented new measures to promote the registration of domestic workers and that,
although the statutory schemes for domestic employees were different from those for
other employees, section 21 of Act No. 25.239 established a special compulsory social
security scheme for domestic workers under which the contributions were payable by the
employer. 2

221. In a recent direct request addressed to Honduras, the Committee noted that one of
the principal achievements of the Gender Equality and Equity Plan | was the reform of

160 CEACR, Convention No. 100, direct request, Netherlands, 2008.
161 CEACR, Convention No. 111, observation, Algeria, 2002.
162 CEACR, Convention No. 111, observation, Argentina, 2008.
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the Social Security Act to include women workers in paid domestic service in the
Scheme for the Progressive Affiliation of Women Domestic Workers. ‘®® The strategic
objective (6.1) of the Gender Equality and Equity Plan Il 2008-15 includes influencing
legal reforms to guarantee the entitlement of all women to social security and its
benefits, thereby ensuring the access to social security of those who work in the formal
and informal economies and who perform paid and unpaid domestic work. India has
recently adopted the Unorganized Sector Workers Social Security Act, 2008, which will
facilitate the formulation of policies and programmes for women who have so far been
deprived of social security coverage. '*

Differences in statutory pensionable age between men and
women (Convention No. 111)

222. There are other practices relating to age that lead to discrimination based on
grounds prohibited by Convention No. 111. One major consequence of equality of
treatment relating to age-based discrimination concerns entitlement to social security
benefits and unjustified distinctions between men and women in this regard. Most
countries, however, have set the same age for both sexes for a retirement pension.
Following a decision of the Austrian Constitutional Court in 1990, which declared any
difference of age for pension entitlements between men and women to be
unconstitutional, Austria gradually increased the legal age for early retirement and old-
age pension entitlements for women to harmonize it with that of men (65 years). **® For
countries where the retirements age differs between men and women (e.g. Chile — 60
years for women, 65 years for men), the Committee has repeatedly pointed out that such
legislation is against the principle of equality of opportunity and treatment in
employment and occupation. Differences in pensionable age between men and women
exert a negative impact on women because women generally have lower paid jobs and
contribute a shorter period of time due to maternity and family responsibilities. This
leads to two significant negative consequences for women. First, they have less capital in
their account to finance retirement and a longer non-working period, each of which
contributes to lower level of benefits. 1 Second, obligatory early retirement can have a
detrimental impact on career paths as access to higher level posts is impeded. **/

223. To mitigate the negative consequences on income levels of differences in
pensionable age between men and women, Viet Nam, for example, introduced
amendments to the Labour Code (Law No. 35-2002-QH10 of 2 April 2002), including
section 145(1a) providing that female employees who are 55 years of age and who have
paid social insurance contributions for 25 years, and male employees who are 60 years
of age and who have paid social insurance contributions for 30 years, shall be entitled to
the same maximum rate of monthly pension as stipulated by the Government. %
Although a further step towards achieving equality between men and women, this
measure does not address the impact on career paths of women. In this context, it is
therefore important to either provide an equal retirement age for men and women, or to

163 CEACR, Convention No. 111, direct request, Honduras, 2009.

184 CEACR, Convention No. 111, observation, India, 2009.

165 CEACR, Convention No. 111, direct request, Austria, 1995.

166 CEACR, Convention No. 111, direct requests, Chile, 2000 and 2005.
167 CEACR, Convention No. 111, direct request, Lithuania, 2001.

168 CEACR, Convention No. 111, direct request, Viet Nam, 2004,
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make earlier retirement for women optional, not compulsory, in view of the principle of
equality and in order to enable women to access higher level positions.

D. Accepting employment as a condition for receiving
social security benefits

1. Negation of compulsory work by the concepts
of suitable and freely chosen employment

224. The Committee observes that in the last decade the move towards the active labour
market policies was accompanied by the introduction into the legislation of several
countries regulating unemployment insurance of the rule, according to which
unemployment benefit shall not be paid to persons who without adequate reasons refuse
to take up “reasonable employment” offered to them. ** The overall purpose of the
changes has been to “motivate” the unemployed into having the necessary will and
readiness to match, at any time, the requirements of the labour market. This “motivation”
was achieved, inter alia, by replacing the previously applicable rule by which a person
could be disqualified from receiving unemployment benefit for having refused “suitable
employment”, by the more restrictive concept of withdrawing the benefit for refusing
employment offered “without reasonable grounds”. The concept of “suitable
employment”, referred to in Article 20 of Convention No. 102 and defined in
Article 21(2) of Convention No. 168, was abandoned to the effect that unemployed
persons were placed under the duty to apply for and take up immediately any ordinary
work a person is able to perform. Failure to do so implied loss of unemployment benefit
for several weeks. Moreover, a person who, without valid reason, refused to take up or
left an ordinary job or an offer for activation made by the public employment service,
was considered to be self-induced unemployed and was condemned to bear the same
sanction.

225. The Committee considered that such legal provisions might have the effect of
compelling unemployed persons, under the threat of the withdrawal of entitlement to the
benefit, to take up any ordinary job for which they are physically and mentally fit,
notwithstanding their professional skills, qualifications, acquired experience and length
of service in former occupation — criteria specified by Article 21(2) of Convention
No. 168. The Committee observed that “motivation” of unemployed persons
subordinating their will and professional aspirations to the dictate of the labour market
goes against the very objectives of social security enshrined in the ILO standards based
on the concept of “suitable employment”. ° In the context of Article 20(f) of
Convention No. 168 referring to the use of the employment services for placing the
unemployed person in “suitable employment”, the concept of suitable employment
fulfils, besides the economic goal of preserving the overall quality of a workforce
that takes maximum advantage of available skills and talents, the no less important
social goal of preserving workers against compulsion and affront to their human
dignity occurring when they are forced to perform work below their level of
education and skills. The term “suitable” guarantees, in fact, that any employment
offered by the employment service will be considered in respect of its quality,
having regard to the qualifications and skills of the individual jobseeker. Similarly,

189 For example, Denmark: section 63 of the Unemployment Insurance Act, as amended by Act No. 1035 of
17 Dec. 2002; Germany: sections 119 and 121 of Book |11 of the Social Code and Employment Promotion Act of
1997; Norway, sections 4-5, 4-20 and 4-21 of the National Insurance Act of 28 Feb. 1997.

10 CEACR, ECSS, Denmark, 2005.
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unemployed persons themselves will be treated with due regard for their
professional and social status and not as ordinary labourers physically and
mentally fit for any job. '™

226. With these considerations in mind, the Committee pointed out in the individual
observations to the governments concerned that, according to the definition of the
contingency contained in Article 20 of Convention No. 102 and Article 10, paragraph 1,
of Convention No. 168, the aim of these instruments consists precisely in offering
unemployed persons protection during the initial period of unemployment *’? from the
obligation to take up any job which is not suitable, so as to leave open the possibility to
provide them with suitable employment ensuring the most effective utilization of their
training, experience and overall human resources potential for the benefit of the workers
concerned and society as a whole. In line with this aim, Article 21, paragraph 1, of
Convention No. 168 specifies that the entitlement to the benefit in the case of full
unemployment may be withdrawn or suspended only when the person concerned refuses
to accept suitable employment, taking into account, under prescribed conditions and to
an appropriate extent, the criteria of the suitability of employment laid down in
paragraph 2 of this Article and, in particular, of the length of service in the former
occupation and the acquired experience. 3

227. The Committee recalls that policies that impose compulsory work requirements as
a condition for receiving unemployment insurance benefits have been also examined by
it under the provisions of Article 1(1) and Article 2(1) of the Forced Labour Convention,
1930 (No. 29). The Committee addressed this issue in its General Survey of 2007 on
eradication of forced labour, *"* where it recalled that Convention No. 29 defines forced
or compulsory labour as “all work or service which is exacted from any person under the
menace of any penalty”, and that such a penalty might take the form of a loss of rights or
privileges. Noting that availability for work is generally a precondition for receiving
unemployment benefits, the Committee considered that, if the work required to be
performed is not “suitable employment”, it could constitute a form of forced
labour. *"°

228. In this context, the Committee also wishes to emphasize the close relationship
between the concept of suitable employment and the fundamental principle of the
freedom of choice of employment, which also underpins the model of social security
embodied in international labour standards. Article 7 of Convention No. 168 stipulates
that social security should be used as a means to promote full, productive and freely
chosen employment. It is for this primary objective that unemployment benefit should be

"1 CEACR, ECSS, Norway, 2001.

72 Under Article 24 of Convention No. 102, the minimum period of protection is 13 weeks, extended by
Article 19, paragraph 2(a), of Convention No. 168 to 26 weeks in each spell of unemployment or to 39 weeks
over any period of 24 months.

7% CEACR, Convention No. 168, direct request, Norway, 1999.

74 1LO: General Survey concerning the Forced Labour Convention, 1930 (No. 29), and the Abolition of Forced
Labour Convention, 1957 (No. 105), ILC, 96th Session, 2007, Report Il (Part 1B), paras 129-131.

% The Committee drew a line between an entitlement based on previous work or contributions and a
non-contributory allowance granted as a purely social measure. In the latter case, a requirement to perform some
work in exchange for the allowance would not in itself constitute forced or compulsory labour within the meaning
of the Convention. On the contrary, under schemes where benefits are contingent upon the recipient having
worked or contributed to an unemployment insurance scheme for a minimum period, and the length of time
during which benefits are paid, is linked to the length of time the person concerned worked, the subsequent
imposition of an additional requirement of having to perform work to receive these benefits would constitute
compulsory labour under the menace of losing benefits to which the person was entitled.
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coordinated with employment policy under Article 2. Furthermore, under Article 19,
paragraphs 1 and 5, of Convention No. 168, the right to freely chosen employment of
unemployed persons is to be safeguarded throughout the contingency, even when their
unemployment continues beyond the initial period of benefit and the persons concerned
become the subject of special employment assistance programmes for the long-term
unemployed. From this point of view, the presence in the social security legislation of
the elements of coercion to labour under the menace of the withdrawal of
unemployment benefit in case of refusal to accept unsuitable work, or to participate
in an unsuitable labour market programme, or else to earn income from self-
employment, instead of from suitable employment, can be hardly reconciled with
the basic freedom of an individual to choose her or his employment without any
form of economic coercion. *'°

229. The Committee understands that, in applying the rules on availability and job
offers to concrete cases of unemployment, the employment service has to often strike a
difficult balance between taking into account previous experience and qualifications of
the unemployed person on the one hand and the actual state of the labour market on the
other, where the demand for such qualifications may be an uncertain variable. In this
respect, the Committee has always been vigilant to ensure that, whatever the
discretionary power of assessments the State has to judge the employability and the
behaviour of the unemployed persons in the current labour market situation, such
persons were treated with all due respect for their acquired professional and social status
and any sanctions imposed on them were kept inside the limits prescribed by Article 69
of Convention No. 102 and Articles 20 and 21 of Convention No. 168. " The
Committee has repeatedly been requesting the governments in this respect to consider
issuing instructions to the employment service and the unemployment benefit
administration concerning the suitability of the job offers and the decisions to withdraw
the benefit in case of refusal of unsuitable offers, drawing their attention to the country’s
obligation under the international social security Conventions. The Committee further
examines the economic and social rationale behind the concept of suitable employment
in Chapter 2D of Part 1V of the Survey.

2. Compulsory activation of persons with disabilities

230. In the 1980s, sickness and disability programmes in advanced societies came under
financial and administrative stress brought about by the steadily rising number of benefit
recipients. The proportion of the disabled in such countries as Finland, Hungary,
Netherlands, Norway and Sweden, fluctuated between 8 and 12 per cent of the working-
age population, producing a process of “invalidization” of the society. The policy
responses adopted in Australia, Denmark, Finland, Netherlands, Norway, Poland,
Sweden, Switzerland and the United Kingdom, among other countries, to cope with the
invalidity flood were remarkably similar, all pointing to a concerted movement away
from traditional social security functions of passive income maintenance in case of
sickness or invalidity and towards a new set of interlinked functions of prevention,
activation, rehabilitation and reintegration of the sick and disabled into work. If passive
income maintenance was traditionally regarded as an obligation of the State, the new
objectives of prevention, activation, rehabilitation and reintegration were first and
foremost conceived in terms of the individual obligations of the persons concerned and
their employers, with the role of the State being reduced to that of assisting them in

176 CEACR, Convention No. 168, direct request, Norway, 1999; CEACR, ECSS, Norway, 2003.
77 CEACR, Convention No. 102, direct request, Denmark, 2006,
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fulfilling their respective obligations. Reintegration measures were borrowed from the
requirements applied by the public employment service to unemployed persons, thus
pushing for integration of the sickness and invalidity benefits with the unemployment
benefit branch. Under the new combined regulations, persons with partially reduced
work capacity were treated like the regular unemployed, with corresponding obligations
of job search, participation in labour market measures, taking up part-time work, etc.

231. The coercive aspects of the regime of sanctions in the unemployment insurance
described in the preceding section became fully applicable to the long-term sick and
disabled, transforming heretofore welfare programmes into workfare schemes. In social
security, workfare characterizes coercive and enforcing elements linking benefits to
mandatory labour market participation, which are produced by such measures as
tightening of eligibility criteria, reducing the level and duration of benefits, subjecting
benefits to work and activity tests, and an increase in sanctions, surveillance and control.
The resulting new welfare—workfare mix in the European countries differs by the level
of compulsion applied to the beneficiaries and the options in respect of labour market
activation, which range from the soft and enabling version to the hard and directing
regime.

232. The Committee had the occasion to note the move towards workfare regimes in the
social security systems of some European countries. Thus, with respect to the sickness
benefit branch (Part Il of Convention No. 102 and the ECSS), it noted that the
Employment and Sickness Allowance (ESA), which since 27 October 2008 has replaced
the incapacity benefit in the United Kingdom, has been designed to incorporate a work-
focused support regime to help those with a limited capacity for work move into paid
employment. Claimants of the ESA are viewed as persons with a remaining capability
for work to be utilized, rather than sick persons in need to recover from their morbid
condition. The Committee observed that this regime included some conditions,
obligations and sanctions proper to the unemployment benefit branch and ill adapted, in
terms of Convention No. 102, to sickness benefit. By mandating the claimants to engage
with the work-focused services in return for benefit, the United Kingdom system was
moving away from the traditional concept of welfare benefits to what may be seen as a
softer version of “workfare” regime. In view of these innovative trends in the
development of the United Kingdom’s social security legislation, the Committee asked
the Government to explain for what reasons it still deems the ESA to be a sickness
benefit and to what extent the mandatory requirements and sanctions imposed by the
work-focused support regime of the ESA may come in conflict with the conditions of
entitlement to the sickness benefit admitted by the ECSS and Convention No. 102, '8

233. With respect to the invalidity benefit branch (Part 1X of Convention No. 102 and
the ECSS), the Committee has examined a harder version of the workfare regime
introduced into the disability insurance in the Netherlands by the Work and Income
(Employment Capacity) Act of 10 November 2005 (WIA). *”® The WIA has reformed
the previous Dutch disability benefit (WAO) pursuing the aims of reducing the number
of new applications for benefit by tightening the conditions of entitlement and obliging
those receiving benefits to make use of their remaining earning capacity under the threat
of sanctions. Any recipient of the WIA benefit is considered to be unemployed to the
extent that the recipient’s remaining working capacity is not utilized and is therefore
placed under the same obligations to seek work as other jobseekers. In addition to the
obligation to seek work, the WIA recipients are also obliged to prevent the occurrence of

178 CEACR, ECSS, United Kingdom, 2008.
1% CEACR, ECSS, Netherlands, 2008, 2009, 2010.
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incapacity, to limit the existence of such incapacity, to acquire the potential to perform
suitable work and to make sufficient reintegration efforts (sections 4.1.2 and 4.1.3 of the
WIA). Non-fulfilment of these obligations is sanctioned by the benefit being refused
wholly or partially, permanently or temporarily, or by applying fines (Chapter 10 of the
WIA). The Committee observed that the regime of obligations and sanctions imposed by
the WIA is construed in such a way as to effectively deprive an insured person of the
WIA benefit in case of non-compliance. The Committee noted that these changes in
thinking about disability in the Netherlands take its invalidity benefit branch further
down the road to the workfare type system and thus into direct conceptual and legal
contradiction with the ECSS and Convention No. 102, &

18 CEACR, ECSS, Netherlands, 2008.
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Chapter 3

Making social security a constitutional

right

A.

Emergence of social security rights
In national constitutions

234. Constitutions are not the only source for social security rights. Many countries
provide meaningful social protection through national legislation. Nonetheless, social
security has been taking on greater importance in national constitutions since the end of
the First World War, when social rights were first set out in the Constitutions of Russia,
Mexico and the German Weimar Republic, and when the International Labour
Organization was created. Social rights were integrated into the world order instituted
after the Second World War. Their inclusion in the Atlantic Charter of 1941, the
Declaration of Philadelphia of 1944, the Universal Declaration of Human Rights of 1948
and the International Covenant on Economic, Social and Cultural Rights of 1966 had
such an impact that certain provisions on social security and social protection are to be
found in practically all national constitutions adopted subsequently.

235. Constitutional guarantees play a very important proactive role in introducing social
rights into national legislation and in fostering their implementation. They can control
the generation of norms (inter alia, through a standstill effect, as indicated by the
Constitutional Court of Belgium). ** They provide a justification for rules, mechanisms
and institutions that already exist, provide guidance in the interpretation of other rules,
and influence the organization of public services. Most importantly, they provide a basis
for the protection of rights through institutional mechanisms, and primarily through
constitutional and supreme courts, thereby enabling or holding out the promise of the
fulfilment of such rights in the near or more distant future. *¥2 Where there is an
individual right of action before the supreme or constitutional court, individuals are able
to participate actively in the realization of their social rights. Finally, the Constitution as
a legal embodiment of human values attaches to social security rights a strong moral
dimension — that of preventing the unjust denial of human dignity.

236. Constitutions embody the right to social security in different ways: some include
social security as a constitutional object of state policy; some impose duty on the State to

181 The standstill effect in respect of the right to social assistance was recognized in 2002 and implies that the
legislator may not significantly reduce the level of protection offered by legislation that was in place in 1994,
when article 23 of the Constitution was adopted. See Constitutional Court, No. 169/2002, 27 Nov. 2002, B.6.5;
see also Constitutional Court, No. 5/2004, 5 Jan. 2004, B.25.3.; and Constitutional Court, No. 123/2006, 28 July
2006, B.14.3.

182 A, Lyon-Caen: “The legal efficacy and significance of fundamental social rights: Lessons from the European
experience”, in B. Hepple (2002): Social and labour rights in a global context: International and comparative
perspectives (Cambridge University Press: Cambridge), pp. 184-189.
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realize social rights (without a corresponding individual right to claim social security);
while others confer an individual right to social security (and in so doing impose a duty
on the state to fulfil the right). In this continuum from soft to hard constitutional
obligations to provide social security, there are States that both grant individual rights
and impose duties but qualify the fulfilment of those rights or the imposition of those
duties by only requiring the State to progressively realise the right or fulfil the duty. In
the countries that grant individual rights, the constitution becomes not only a source, but
also a firm foundation of national law on social security, implying a new distribution of
responsibilities between the executive, the legislative and the judicial authorities. While
the variety of constitutional provisions ensuring social protection continues to increase,
there is a noticeable pattern of their convergence around three main approaches:
affirming social security as an individual right of a human being; defining the social
responsibility of the State in social security provisions; and placing social security
among the guiding principles of state policy.

237. This process has been particularly evident in the majority of the constitutions that
marked the transition to a multiparty, democratic system from a dictatorial regime. For
instance, the Constitutions of Portugal (1976), Spain (1978), Italy (1947), and Greece
(1975), were intended to found a democratic society and a comprehensive welfare state,
and all share the progressive approach to social rights. Indeed, each of these
constitutions regulates social welfare extensively, includes a provision recognizing an
individual right to social security ‘¥% and health '3 and establishes state obligations with
respect to specific social risks. A similar trend towards a human rights approach to social
security is observed in the Constitutions of the Balkan Eastern and South Eastern
European countries adopted in the 1990s, which marked the beginning of the transition
towards a democratic social order and a market economy.

238. The constitutions of nearly all Central and South American countries have
extensive social security provisions. While most of them were adopted in the eighties
and the nineties, the Constitutions of Ecuador and Plurinational State of Bolivia were
adopted respectively in 2008 and 2009. Like those of Eastern European and Central
Asian countries, these constitutions are among the most advanced and detailed in matters
of social security. More than half of them protect children, disabled, elderly and mothers
or, more specifically, women before and after childbirth. An analysis of these texts
shows a trend towards increasing social responsibility of the State and a broader
inclusiveness of the social security system with respect to domestic and rural workers,
who were subject to limited protection. In a number of constitutions, provisions on social
security now apply also to domestic and rural workers. '*° Furthermore, the Constitutions
of Brazil (1988), Bolivarian Republic of Venezuela (1999), Ecuador (2008) and
Plurinational State of Bolivia (2009) introduced provisions detailing how health and
social security benefits shall be granted to different categories of beneficiaries and the
principles that must inform the social security and health-care systems.

183 Constitutions of Greece, 1975 [art. 22: “The State shall care for the social security of the working people, as
specified by law”]; Portugal, 1976 [art. 63: “Everyone is entitled to social security™]; Italy, 1947 [art. 38: “All
citizens unable to work and lacking the resources necessary for their existence are entitled to private and social
assistance. (2) Workers are entitled to adequate insurance for their needs in case of accident, illness, disability,
old age, and involuntary unemployment.”]; Spain, 1978 [art. 41: “The public authorities shall maintain a public
social security system for all citizens guaranteeing adequate social assistance and benefits in situations of
hardship, especially in case of unemployment. Supplementary assistance and benefits shall be optional.”]

184 Constitutions of Portugal, 1976 (art. 64), Spain, 1978 (art. 43), Italy, 1947 (art. 32) and Greece, 1975 (arts 5
and 21).

185 Constitutions of Brazil, 1988 (arts 7 and 201); Ecuador, 2008 (arts 369 and 373); El Salvador, 1983 (art. 45).
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The Constitution of Ecuador of 2008

The Constitution of Ecuador adopted in 2008 is one of the most advanced among
Latin American countries in matters of social security. It makes explicit reference to all
branches of social security. The right to social security in Ecuador is governed by the
principles of solidarity, compulsory membership, comprehensiveness, universality,
equity, efficiency, subsidiarity, adequacy, transparency and participation, and is aimed at
meeting the individual and collective needs. Social security benefits are financed through
contributions by employees and their employers, contributions of self-employed persons,
through the voluntary contributions of Ecuadorians abroad as well as through
contributions of the State. Ecuador has a mixed social security system: some years ago,
a system based upon redistribution was complemented by one based upon private
initiative and individual capitalization. However, complete privatization is excluded by the
Constitution (art. 367).

In this Constitution:
Social security is an individual right (art. 34).

Health is conceived as an individual right guaranteed by the State and regulated by
law. Medical care is provided through an integrated public health network that the
Constitution defines into detail (arts 32, 44 and 369).

m Old-age, disability, employment injuries, sickness, maternity, unemployment and
survivors’ benefits are guaranteed through universal compulsory insurance. The
same provision protects in similar terms persons performing unpaid work in
households, activities for self-sustenance in rural areas or any form of self-
employment (art. 369).

m  Special regimes: the national police and armed forces benefit from a special regime
(art. 370). Rural social security is provided by the Rural Social Security Institute,
which offers medical care, disability, old-age and death benefits (art. 373). Domestic
workers are entitled to benefits paid out entirely from public funds (art. 369).

[ Vulnerable groups: the Constitution establishes that the elderly, children and
adolescents, pregnant women, people with disabilities, persons deprived of freedom and
those who suffer catastrophic or complex illness will receive specialized and priority
attention in the public and private sectors (Chapter lll, arts 35-55).

239. In Africa, the constitutions adopted shortly after independence in the 1960s (like
the Constitutions of Kenya, Cameroon and Morocco) contain hardly any reference to
social security or to other forms of social protection. Some constitutions adopted during
the 1970s (like the Constitutions of Algeria and Egypt) affirm the social nature of the
State and stress the importance of social justice and social solidarity. The constitutions
adopted during the 1990s reflect the change of international influences after the end of
the cold war and are based on the liberal model. They rarely stress a need for social
justice, but at the same time affirm a State’s duty to implement some form of social
protection. This can include social security measures related to a working activity, or be
restricted to the protection of the elderly, children and the family. The Constitutions of
South Africa, Namibia, Ghana and Uganda, adopted between 1990 and 1996, mark an
important step in transforming these countries into democratic societies after long
periods of apartheid, foreign domination or autocratic dictatorship. Section 7(2) of the
1996 Constitution of South Africa enjoins the State to “respect, protect, promote and
fulfil the rights in the Bill of Rights” which, in the field of social protection, recognizes
the right of everyone to social security, health, social assistance in case of indigence, and
the right of public service employees to a fair pension.

240. The Constitutions of Bangladesh, India, Pakistan and Sri Lanka illustrate a trend
towards increased constitutional commitment to social security in Asian countries. The
Indian Constitution of 1950 attributes competence to the Parliament in matters of social
security and makes public assistance in cases of unemployment, sickness, old age and

ILC.100/11I/1B 103



Social security and the rule of law

104

disability a directive of state policy.The Preamble of the Constitution of Bangladesh of
1972 emphasizes the principles of social justice. Article 27 of the Constitution of Sri
Lanka of 1978 includes social security and family protection among the principles of
state policy. Articles 35 and 38 of the Constitution of Pakistan of 1999 affirm a State’s
duty to protect the mother and the child and to ensure social security to employees.

241. Globally the latest decades have seen a trend towards the gradual constitutional
recognition of the right to social security: many constitutions address only certain social
risks, or regulate social security through declaratory provisions, mention social rights
among the principles of state policy, or call for their progressive achievement in
accordance with the State’s resources. Expressions such as “it shall be incumbent upon
the public institutions to secure the right to health, employment, housing and education,
and to promote social care and social security” *® or the “State shall care for the social
security of the working people” '8 have the effect of implicitly introducing the notion of
the obligation of the government, which becomes explicit when the constitutional law
espouses a human rights approach to social security.

Main types of constitutional provisions
concerning social security

242. Although several national constitutions do not refer specifically to “social security”,
the great majority contain provisions that recognize the need for one or more forms of
social protection. The means of social protection most commonly referred to in national
constitutions throughout the world include social security, social insurance, social
assistance and support, and social services. These means are often provided for in the
context of protection against specific social risks or life situations, such as motherhood,
fatherhood, childhood or old age, and with respect to specific categories of the
population, such as children and young persons, families with children, the elderly and
persons with disabilities. Health insurance and the provision of health care are often
dealt with separately from protection against other social risks. Other means of
protection may include the concepts of income security, minimum income, social
pensions and the minimum subsistence level. The blend of these provisions and the level
of detail vary greatly. The Constitution of Switzerland, for example, contains separate
chapters with very detailed provisions on social security and related rights. Some
constitutions may only contain a general statement on the need for social protection. The
level of the constitutional commitment to social security and the binding force of
constitutional provisions differ considerably from one country to another.

Binding or promotional provisions

243. Provisions creating state obligations in respect of social security are of two main
types. Some affirm an individual right to social security, social protection, social
assistance, social insurance or health. For instance, article 34 of the Constitution of
Turkmenistan provides that: “Citizens shall have the right to social security in their old
age, in the case of illness, disability, loss of work capacity, loss of the breadwinner and
unemployment”. This type of provision is increasingly common in national constitutions,
and particularly in those adopted to mark the transition or return to a democratic system.
Examples include the Constitution of Italy adopted in 1947, that of Indonesia in 1987

186 Constitution of Sweden, 1975, art. 2(2).
187 Constitution of Greece, 1975, art. 22.
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and those of Eastern European and Central Asian countries adopted following the
dissolution of the USSR.

244. Other provisions affirm a duty of the State to take action, for example to ensure the
social security or health of citizens, organize the social security system or protect
families or vulnerable groups. One example of this approach is found in article 34 of the
Constitution of Saudi Arabia: “The State guarantees the rights of the citizen and his
family in cases of emergency, illness and disability, and in old age; it supports the
system of social security and encourages institutions and individuals to contribute in acts
of charity.”

245. Obviously, these two types of provisions — affirming individual rights or
governmental duties — are likely to result in meaningful enforceable protections. Some
constitutional provisions qualify the individual rights and governmental duties. For
instance, the Constitution of South Africa confers an individual right to social security
and imposes a duty on the State to fulfil the rights, it nevertheless qualifies the duty by
only requiring the State to progressively realize the right within its available resources.
Article 27 of the Constitution of South Africa provides that: “The State must take
reasonable legislative and other measures, within its available resources, to achieve the
progressive realization of each of these rights.” (emphasis added). Other countries’
provisions furnish less binding authority by defining the guiding principles of state
action, without creating individual rights or obligations of the State. For instance, the
Constitution of Japan only refers to social security in article 25(2), which provides that:
“In all spheres of life, the State shall use its endeavours for the promotion and extension
of social welfare and security, and of public health.” Several national constitutions
contain detailed provisions on social security of a programmatic nature to be realized
progressively. For example, the Constitution of Namibia includes provisions on social
security in the chapter on “Principles of state policy”. Such programmatic provisions
may be developed by courts into giving individual rights, as is the case in Japan.

2. General statements or specific obligations

246. Constitutional guarantees in respect of social security take the form of either very
specific provisions on the functioning of social security schemes or, at the other extreme,
general statements defining the approach to be adopted by the State to social welfare.
About a quarter of national constitutions include the achievement of social justice among
the objectives of the State. For example, article 14 of the Algerian Constitution
establishes that: “The State is based on the principles of democratic organization and of
social justice ...”. Similar provisions are to be found in the constitutions of almost all
Eastern European and Central Asian countries, as well as many African, Arab and
southern and South-East Asian countries.

247. The constitutions of 28 countries, mainly in French-speaking Africa, Europe and
Central Asia, irrespective of whether or not they recognize specific social rights,

188 Constitutions of Afghanistan, 2004 [Preamble and Chapter 1 (art. 6)]; Algeria, 1996 (art. 14); Argentina, 1994
(art. 14bis); Armenia, 1995 (art. 1); Bangladesh, 1972 (Preamble); Brazil, 1988 (arts 6 and 193); Chile, 1980
(art. 18); Croatia, 1990 (art. 3); Dominican Republic, 2002 (art. 8); Egypt, 1980 (arts 4 and 73); Eritrea, 1997
(art. 1); Fiji, 1997 (Preamble); Gabon, 1991 (Preamble); Indonesia, 1945 (Preamble); Kuwait, 1962 (Preamble);
Lebanon, 1926 (Preamble); Liberia, 1986 (art. 7); Libyan Arab Jamahiriya, 1969 (art. 6); Mexico, 1917 (art. 29);
Nepal, 2008 (arts 21, 33 and 35); Nigeria, 1999 (arts 14 and 16); Pakistan, 1999 (Preamble); Paraguay, 1992
(art. 95); Peru, 1993 (art. 10); Philippines, 1987 (art. Il, section 10); Poland, 1997 (art. 2); Rwanda, 2003 (art. 9);
Serbia, 2006 (art. 1); Sierra Leone, 1991 (art. 7); South Africa, 1996 (Preamble); Sri Lanka, 1978 (art. 27); The
former Yugoslav Republic of Macedonia, 1991 (art. 8); Timor-Leste, 2002 (art. 6); Turkey, 1992 (Preamble);
Uganda, 1995 (Preamble); United Arab Emirates, 1971 (art. 14); Uzbekistan, 1992 (art. 14); Bolivarian Republic
of Venezuela, 1999 (art. 86); Viet Nam, 1992 (art. 3); Yemen, 1991 (art. 6).
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embrace the principle of the “social State”. **° For example, article 1 of the Constitution
of Tajikistan provides that: “Tajikistan is a social State whose policies are directed
towards creating conditions to ensure a worthwhile life and the free development of the
person”. In the German legal system, the principle of the social State affirmed in article
20 has provided the basis for the extensive case law on social security and social rights
of the Federal Constitutional Court. **°

248. Several constitutions specifically regulate social security, although few of them
cover all branches and affirm a right to social security, *** social protection, *** social
assistance ** or social insurance, ' or a state duty to secure those rights. % This is
partly due to the fact that such all-embracing concepts as social protection and social
security only began to emerge after the Second World War. This type of provision is
now increasingly common in constitutions in almost all regions. Many constitutional
texts recognize individual rights or affirm the duty of the State with regard to specific
aspects or branches of social security.

249. Medical care. Many constitutions contain provisions on medical care. Thirty-three
constitutions, many in European countries, recognize a separate right to health or to
receive medical care. This is the social right most commonly enshrined in fundamental
laws. 1°® For example, the Constitutions of the Republic of Moldova and of Iraq establish
a right to “health security”. Some texts go further and detail how the right to health is to
be implemented, for instance by calling for a public health-care system to be created,

189 Constitutions of Albania, 1998 (Preamble); Andorra, 1993 (art. 1); Belarus, 1996 (art. 1); Croatia, 1990
(art. 1); Democratic Republic of the Congo, 2005 (art. 1); France, 1958 (art. 1); Gabon, 1991 (art. 2); Georgia,
1995 (Preamble); Germany, 1949 (art. 6); Guinea, 1990 (art. 1); Italy, 1947 (art. 1); Kazakhstan, 1995 (art. 1);
Kyrgyzstan, 2006 (art. 1); Mali, 1992 (art. 25); Montenegro, 2007 (art. 1); Morocco, 1972 (art. 1); Niger, 1999
(art. 4); Portugal, 1976 (Preamble); Romania, 1991 (art. 1); Russian Federation, 1993 (art. 7); Rwanda, 2003
(art. 1); Slovenia, 1991 (art. 2); Spain, 1978 (art. 1); Sweden, 1975 (art. 2(2)); Tajikistan, 1994 (art. 1); The
former Yugoslav Republic of Macedonia, 1991 (art. 1); Turkey, 1990 (art. 2); Turkey, 1992 (art. 2); Ukraine, 1996
(arts 1 and 95).

1%0 See below, para. 289.

191 Constitutions of Armenia, 1995 (art. 34.); Belgium, 1831 (art. 23); Burkina Faso, 1991 (art. 18); Cambodia,
1993 (art. 36); Cape Verde, 1992 (arts 62 and 69); Chile, 1980 (art. 18); Colombia, 1991 (art. 44); Cyprus, 1960
(art. 9); Hungary, 1949 (art. 70B); Indonesia, 1945 (art. 28H); Kazakhstan, 1995 (art. 28); Kuwait, 1962 (art. 11);
Kyrgyzstan, 2006 (art. 34); Nepal, 2008 (art. 18); Poland, 1997 (art. 67); Romania, 1991 (art. 47); Saudi Arabia,
1992 (art. 36); Slovenia, 1991 (art. 50); South Africa, 1996 (art. 27); Sri Lanka, 1978 (art. 27); The former
Yugoslav Republic of Macedonia, 1991 (art. 34); Timor-Leste, 2002 (art. 56); Turkey, 1992 (art. 55); Turkey,
1992 (art. 60); Uzbekistan, 1992 (art. 39); Bolivarian Republic of Venezuela, 1999 (art. 86).

192 Constitutions of Albania, 1998 (art. 49); Azerbaijan, 1978 (art. 38); Serbia, 2006 (art. 69); Ukraine, 1996
(art. 46).

198 Constitutions of Bulgaria (art. 51); Denmark, 1953 (art. 75); Malta (art. 17); Monaco, 1962 (art. 26);
Romania, 1991 (art. 47); Republic of Moldova (art. 47); The former Yugoslav Republic of Macedonia (art. 35);
Ukraine (art. 46).

194 Constitutions of Bulgaria, 1991 (art. 51); The former Yugoslav Republic of Macedonia, 1991 (art. 34).

1% Constitutions of Argentina, 1994 (art. 14bis); Bahrain, 2002 (art. 5); El Salvador, 1983 (art. 44); Gabon, 1991
(art. 1); Pakistan, 1999 (art. 38); Thailand, 2007 (arts 84 and 27).

1% Constitutions of Albania, 1998 (art. 55); Andorra, 1933 (art. 30); Armenia, 1995 (art. 34); Azerbaijan, 1978
(art. 41); Bahrain, 2002 (art. 8); Belgium, 1831 (art. 23); Bulgaria, 1991 (art. 52); Cape Verde, 1992 (art. 70);
Croatia, 1990 (art. 58); Czech Republic, Charter of Fundamental Rights and Freedoms, 1992 (art. 31); Estonia,
1992 (art. 28); Greece, 1975 (art. 5); Honduras, 1982 (art. 145); Hungary, 1949 (art. 70D); Italy, 1947 (art. 32);
Kyrgyzstan, 2006 (art. 34); Libyan Arab Jamahiriya, 1969 (art. 15); Marshall Islands, 1979 (section 15);
Montenegro, 2007 (art. 69); Nicaragua, 1987 (art. 59); Poland, 1997 (art. 68); Portugal, 1976 (art. 64); Romania,
1991 (art. 34); San Marino, 1974 (art. 12); Serbia, 2006 (art. 68); Slovakia, 1992 (art. 40); Slovenia, 1991
(art. 51); Spain, 1978 (art. 43); Suriname, 1987 (art. 36); Sweden, 1975 (art. 2); The former Yugoslav Republic of
Macedonia, 1991 (art. 39); Tunisia, 1959 (Preamble); Ukraine, 1996 (art. 49).
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managed by the State and based on health insurance, or financed through public funds.
For example, article 68 of the Constitution of Poland provides that: “Equal access to
health-care services, financed from public funds, shall be ensured by public authorities.”

250. Certain constitutions, including those of Montenegro, Serbia and some Eastern
European countries, restrict the provision of publicly funded health care supplied free-of-
charge to certain vulnerable categories of the population, such as children, pregnant
women, mothers or the elderly.

251. Medical care stands out, as in most constitutions it is addressed separately from the
other branches of social security, including sickness causing incapacity for work, and in
some cases a different approach is adopted to medical care than to other branches. In the
constitutions of countries in the Arab region, for instance, medical care is the only
branch of social security regulated in accordance with a human rights approach. For
example, the Constitutions of Bahrain (article 8) and Iraq (article 31) establish the right
of all citizens to health care. In contrast, other provisions on social security either
establish an obligation for the State, or for the community as a whole, or are confined to
attributing competence in respect of social security. Another example is found in the
Constitution of Italy, which in article 32 recognizes the right of every individual to
health care, while other provisions on social protection are contained in article 38 under
the heading of “Welfare”. 1%

252. Sickness. Certain constitutions contain provisions on sickness among other grounds
of inability to work which give entitlement to social security benefits. For example,
article 34 of the Constitution of Turkmenistan provides that: “Citizens shall have the
right to social security in their old age, in the case of illness, disability, loss of work
capacity, loss of the breadwinner and unemployment.”

253. Unemployment. The need to protect the unemployed is recognized in around one
third of national constitutions, particularly of Eastern and southern European countries,
most of which either affirm the right of the unemployed to protection or the duty of the
State to protect the unemployed. **® The unemployed also enjoy protection under the
constitutions of some Latin American countries. ** While protection of the unemployed
is mostly included in the provisions on social security, it is considered separately in
certain constitutions. For instance, article 114 of the Constitution of Switzerland is
entirely devoted to unemployment insurance. In the Constitutions of Turkey, Belarus and
Georgia, protection of the unemployed is included in the provisions on economic
development and employment promotion. ?® Article 49 of the 1992 Constitution of

197 Article 32 — Health: (1) The Republic protects individual health as a basic right and in the public interest; it
provides free medical care to the poor. Article 38 — Welfare: (1) All citizens unable to work and lacking the
resources necessary for their existence are entitled to private and social assistance. (2) Workers are entitled to
adequate insurance for their needs in case of accident, illness, disability, old age, and involuntary unemployment.

1% Constitutions of Armenia, 1995 (art. 34); Bahrain, 2002 (art. 5); Plurinational State of Bolivia, 2009
(art. 45(111)); Brazil, 1988 (art. 7, 201 and 203); Bulgaria, 1991 (art. 51); Cape Verde, 1992 (art. 69); Costa Rica,
1949 (art. 72); Croatia, 1990 (art. 57); Democratic Republic of the Congo, 2005 (art. 1); Ecuador, 2008
(art. 369); Egypt, 1980 (art. 17); El Salvador, 1983 (art. 37); Eritrea, 1997 (art. 41); Finland, 1999 (art. 19);
Hungary, 1949 (art. 70E); Iceland, 1944 (art. 76); Iraq, 2006 (art. 30); Italy, 1947 (art. 38); Kazakhstan, 1995
(art. 24); Malta, 1964 (art. 17); Republic of Moldova, 1994 (art. 47); Monaco, 1962 (art. 26); Namibia, 1990
(art. 95); Portugal, 1976 (art. 63); Romania, 1991 (art. 47); Serbia, 2006 (art. 69); Spain, 1978 (art. 41);
Switzerland, 1999 (art. 41, 59 and 114); Tajikistan, 1994 (art. 38); Turkey, 1992 (art. 49); Ukraine, 1996 (art. 46);
Uruguay, 1967 (art. 67); Bolivarian Republic of Venezuela, 1999 (art. 86); Zambia, 1991 (Preamble).

1% Constitutions of the Plurinational State of Bolivia, 2009 (art. 45(111)); Brazil, 1988 (art. 7); Costa Rica, 1949
(art. 72); Ecuador, 2008 (art. 368).

20 constitutions of Belarus, 1996 (art. 41); Georgia, 1995 (art. 32); Turkey, 1992 (art. 49).
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Turkey provides that: “Everyone has the right and duty to work. The State shall take the
necessary measures to raise the standard of living of workers, and to protect workers and
the unemployed in order to improve the general conditions of labour, to promote labour,
to create suitable economic conditions for the prevention of unemployment and to secure
labour peace.”

254. Disability, old age, survivors. A large number of constitutions, and nearly all those
in European and Latin American countries, contain provisions on disability and old age.
Most affirm the duty of the State to ensure the protection of the elderly and the disabled,
who are considered to be vulnerable categories of the population, regardless of their
ability to work. Other constitutions include disability and old age in the provisions on
social security. For example, article 69(1) of the Constitution of Cape Verde provides
that: “Everyone shall have the right to social security, for his or her protection in
unemployment, illness, disability, old age, or as an orphan and in all situations of lack or
diminution of the means of subsistence or of the capacity to work.” A limited number of
constitutions, mainly from Eastern and Southern European countries and a few Latin
American countries (Uruguay and Mexico), set out protection for survivors. ** Several
constitutions of Central American and Caribbean countries attribute competence and
establish the applicable law in respect of pensions for the survivors of all or some
categories of public officials. %2

255. Employment injury. Although employment injury was historically the first social
risk to be regulated, provisions on this issue are only contained in eight constitutions of
Latin American countries and four of European countries. *® It may be argued that this
branch enjoys such broad recognition in national laws that it is implicitly included in the
concept of social security in many constitutions. While some constitutions, such as those
of Italy, Romania and Switzerland, include employment injury in their provisions on
social security, others deal with employment injury in the context of employment
promotion and economic development. This is the case of the Constitution of
Liechtenstein, article 30 of which provides that: “(1) To increase employment and to
advance its economic interests, the State shall promote and assist agriculture, alpine
farming, trade and industry. In particular, it shall promote insurance against damage and
injuries to which workers and goods are exposed, and shall take measures to prevent
such injuries and damage.”

256. The family. Approximately half of national constitutions, in all regions, establish
the duty of the State to protect the family. The constitutions of countries in the Arab
region place particular emphasis on the protection of the family. Constitutional
provisions on family protection tend to be very similar, establishing the general duty of
the State to protect the family or providing that the family “shall enjoy special protection”

201 Constitutions of Belarus, 1996 (art. 47); Czech Republic, 1992 (art. 30); Estonia, 1992 (art. 28); Finland 1999,
(art. 19); Greece, 1975 (art. 21); Hungary, 1949 (art. 70/E); Lithuania, 1992 (art. 52); Macedonia, 1991 (art. 36);
Mexico, 1917 (art. 123 (XI)(B)); Republic of Moldova, 1994 (arts 47 and 49); Portugal, 1976 (art. 63); Russian
Federation, 1993 (art. 39); Slovakia, 1992 (art. 39); Switzerland, 1999 (arts 41 and 112); Ukraine, 1996 (art. 46);
Uruguay, 1967 (art. 67).

202 constitutions of Antigua and Barbuda, 1981 (art. 109); Bahamas, 1973 (art. 122); Barbados, 1966 (art. 103);
Belize, 1981 (art. 112); Cuba, 1976 (art. 47); Dominica, 1978 (art. 95); Granada, 1973 (art. 92); Guyana, 1980
(art. 213); Jamaica, 1962 (art. 132); Panama, 1972 (art. 113); Saint Kitts and Nevis, 1983 (art. 88); Saint Lucia,
1978 (art. 97); Saint Vincent and the Grenadines, 1979 (art. 88); Trinidad and Tobago, 1976 (art. 133).

203 Constitutions of the Plurinational State of Bolivia, 2009 (art. 45 (I11)); Brazil, 1988 (art. 7); Cuba, 1976
(art. 49); Ecuador, 2008 (art. 368); El Salvador, 1983 (art. 43); Italy, 1947 (art. 38); Liechtenstein, 1921 (art. 20);
Panama, 1972 (art. 113); Romania, 1991 (art. 38); Switzerland, 1999 (art. 41); Uruguay, 1967 (art. 67);
Bolivarian Republic of Venezuela, 1999 (art. 86).
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(Costa Rica, article 51), or “shall be under the protection of the State” (Central African
Republic, article 6). Constitution of the Republic of Moldova sets out the right of the
family to be “protected by the State and by society”, while the Constitutions of
Switzerland and Portugal refer specifically to family benefits. Article 67(2) of the
Constitution of Portugal provides that: “The State has the duty of protecting the family,
in particular by ... adjusting taxes and social security benefits in line with family
responsibilities.”

257. Motherhood and fatherhood. The great majority of constitutions protect parenthood,
although there is considerable variation in the approaches adopted. Certain constitutions
recognize an individual right of women to social security upon the birth of a child, but
only the Constitutions of Finland (1999) and Monaco (1962, as revised in 2003) include
maternity among the risks covered by social security. Paid leave prior to or after
childbirth is accorded to mothers by two African, ** three Latin American 2* and three
Eastern European constitutions. 2%

258. The Constitution of Switzerland stipulates that the law shall provide for maternity
insurance and may “require persons who cannot benefit from that insurance” to
contribute to it (Article 116(3)). Other constitutions affirm a general duty of the State to
protect either only motherhood, or both motherhood and fatherhood, in combination with
the duty to protect the family and other vulnerable groups, such as children, the elderly
and the disabled. A special approach is adopted by the lItalian and Ukrainian 2*
Constitutions, which include the protection of motherhood in the provisions on equality
between men and women.

3. Scope of application of the constitutional guarantees

259. The scope of application of constitutional guarantees relating to social security may
vary considerably. Some guarantees apply to “everyone”, while others only cover
citizens, and in other cases no scope of application is specified. Many constitutions
recognize the right to health for all persons, while the right to social security, social
protection and social assistance is often reserved for citizens. Under certain constitutions,
non-nationals may be entitled to medical care paid out of public funds, but not to social
security benefits. One example is the Constitution of Slovenia:

Avrticle 50 — Right to social security

Citizens have the right to social security, including the right to a pension, under conditions
provided by law.

Article 51 — Right to health care

Everyone has the right to health care under conditions provided by law ...

260. The Committee observes that a key principle on which the right to social
security is premised is non-discrimination. It pertains to all persons, irrespective of

204 Constitutions of Eritrea, 1997 (art. 35); Ghana, 1992 (art. 27).
25 Constitutions of Brazil, 1988 (art. 7); Cuba, 1976 (art. 44); Suriname, 1987 (art. 35).
26 constitutions of Lithuania, 1992 (art. 39); Serbia, 2006 (art. 68); Ukraine, 1996 (art. 24).

27 Article 24 of the Constitution of Ukraine provides that: Equality of the rights of women and men shall be
ensured by providing women with opportunities equal to those of men in public, political and cultural activities,
in obtaining education and in professional training, in work and remuneration for it; by taking special measures
for the protection of work and health of women; by establishing pension privileges; by creating conditions that
make it possible for women to combine work and motherhood; by adopting legal protection, material and moral
support of motherhood and childhood, including the provision of paid leave and other privileges to pregnant
women and mothers.
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status and origin. The Committee recognizes that extending the right to social
security, including the right to medical care, to non-citizens is a key challenge for
many societies today. With regard to the non-citizens, even where they are in an
irregular status on the territory of another State, such as undocumented workers,
they should have access to basic benefits and particularly to emergency medical
care.

Provisions attributing competence
in respect of social security

261. Provisions attributing competence for social security are very common in national
constitutions in all the regions. Many constitutions call for social security to be regulated
in whole or in part by law, thereby attributing competence to the legislative authority.
This is particularly common in the constitutions of European and French-speaking
African countries. °® It is also common, especially in the constitutions of African and
Caribbean countries that were formerly under British domination (such as Bahamas,
Botswana, Dominica, Swaziland and the United Republic of Tanzania), to find very long
provisions defining the law applicable to the social security benefits of public
servants. ?° These provisions are often followed by others attributing competence to
withhold, reduce or suspend a pension to a public service commission, %*° or attributing
exclusive competence in that regard to the Governor-General. 2

262. The constitutions of most Eastern European countries also emphasize the role of
the government in implementing laws and programmes respecting social security. *** For
instance, article 35 of the Constitution of Hungary provides that: “The Government
shall ... define the state system of social welfare and health-care services, and ensure
sufficient funds for such services.”

263. Some constitutional texts attribute competence to decentralized authorities. ** For
example, under article 134 of the Constitution of Croatia of 1990 units of local self-
government are entrusted with responsibility for childcare, social welfare and primary
health care, while units of regional self-government are responsible for the health service.

208 Constitutions of Austria, 1929 (art. 10(1)); Benin, 1990 (art. 98); Burundi, 2005 (art. 159); Canada, 1867
(arts 34 and 94A); Cape Verde, 1992 (art. 176); Democratic Republic of the Congo, 2005 (art. 122); Djibouti,
1992 (art. 57); Eritrea, 1997 (art. 97); France, 1958 (art. 34); Gabon, 1991 (art. 47); Germany, 1949 (art. 74);
Iceland, 1944 (art. 76); India, 1950 (art. 243 and Eleventh Schedule); Luxembourg, 1868 (arts 11, 23 and 94);
Madagascar, 1992 (art. 89); Mali, 1992 (art. 70); Monaco, 1962 (art. 26); Netherlands, 2002 (art. 20); Niger,
1992 (art. 82); Nigeria, 1999 (art. 34); Senegal, 2001 (art. 67); Switzerland, 1999 (art. 40); Tunisia, 1959 (art. 34).

29 constitutions of Antigua and Barbuda, 1981 (art. 109); Bahamas, 1973 (art. 122); Barbados, 1966 (art. 103);
Belize, 1981 (art. 112); Botswana, 1965 (art. 115); Dominica, 1978 (art. 95); Grenada, 1973 (art. 92); Jamaica,
1962 (Part 11, 1); Kiribati, 1979 (art. 103); Nigeria, 1999 (art. 173); Saint Kitts and Nevis, 1983 (art. 88); Saint
Lucia, 1978 (art. 97); Saint Vincent and the Grenadines, 1979 (art. 88); Sierra Leone, 1991 (art. 161); Singapore,
1958 (art. 113); Solomon Islands, 1978 (art. 130); Swaziland, 2005 (art. 195); United Republic of Tanzania, 1977
(art. 43); Trinidad and Tobago, 1976 (art. 133); Zambia, 1991 (art. 110); Zimbabwe, 1979 (art. 112, Schedule 6).

210 Constitutions of Antigua and Barbuda, 1981 (art. 110); Botswana, 1965 (art. 116); Dominica, 1978 (art. 96);
Grenada, 1973 (art. 93); Kiribati, 1979 (art. 105); Saint Kitts and Nevis, 1983 (art. 89); Saint Lucia, 1978
(art. 98); Saint Vincent and the Grenadines, 1979 (art. 89); Trinidad and Tobago, 1976 (art. 134).

21 Constitutions of Bahamas, 1973 (art. 123); Barbados, 1966 (art. 104); Belize, 1981 (art. 113); Jamaica, 1962
(Part 111(1)); Singapore, 1958 (art. 114); Solomon Islands, 1978 (art. 132).

212 Constitutions of Armenia, 1995 (art. 89); Azerbaijan, 1978 (art. 140); Belarus, 1996 (art. 107); Hungary, 1949
(art. 35); Italy, 1947 (art. 120); Mozambique, 1990 (art. 204); Russian Federation, 1993 (art. 114); Ukraine, 1996
(art. 116).

213 Constitutions of Austria, 1929 (art. 12); Azerbaijan, 1978 (art. 144); Canada, 1867 (art. 94A); Croatia, 1990
(art. 134); India, 1950 (Sixth Schedule, para. 111); Liechtenstein, 1921 (art. 2); Switzerland, 1999 (art. 115).

ILC.100/111/1B



Making social security a constitutional right

264. Finally, several constitutions entrust certain functions in relation to social security
to defined public institutions, such as a social insurance institution, a body entrusted with
the financial control of the social security system or an economic and social council with
advisory functions. ?* Under article 126(c) of the Constitution of Austria of 1929, the
Public Audit Office is competent to examine the financial administration of social
insurance institutions. It may be noted that in certain constitutions the provisions
attributing competence for social security are in addition to other guarantees in relation
to social security, while in others, such as those of certain French-speaking African
countries, the provisions on competence may be the only ones relating to social security.

5. Provisions defining how social security
should be implemented

265. Several constitutions define the means through which social security, or the
protection against specific risks, is to be implemented. These means range from social
insurance, health services and pensions (the means of protection mentioned most
frequently) to the provision of basic subsistence, material security and social services.
Certain constitutions explicitly establish the duty of the State to create a social security
system and some define how the system should function, be financed or managed. For
example, article 70E of the Constitution of Hungary provides that: “The Republic of
Hungary shall implement the right to social support through the social security system
and the system of social institutions.” #°

266. Provisions on the means of implementation are particularly common in the field of
health care and establish the duty of the State to provide health services, ?*° or define
aspects of the structure and functioning of the system. ?*" Certain South American
constitutions (such as those of Argentina and Brazil) contain long and precise provisions
defining systems and their funding principles. Finally, some constitutions provide details
of the financing of social security, such as whether it is to be based on public funding or
insurance contributions. 2*® Constitutions which provide for the pensions of public
officers often lay down that they are to be funded through a consolidated fund. ?*°

214 Constitutions of Austria, 1929 (arts 23(c) and 126(c)); Azerbaijan, 1978 (art. 144); Finland, 1999 (art. 6);
Georgia, 1995 (art. 3); Germany, 1949 (arts 87, 95 and 120); Italy, 1947 (art. 38); Montenegro, 2007 (art. 65);
Portugal, 1976 (art. 95); Switzerland, 1999 (art. 113).

215 Constitutions of Austria, 1929 (art. 121); Hungary, 1949 (art. 70E); Malta, 1964 (art. 113); Portugal, 1976
(art. 63); Russian Federation (art. 7); Spain, 1978 (art. 41); Switzerland, 1999 (arts 112, 113 and 114);
Timor-Leste, 2002 (art. 56); Turkey, 1992 (art. 60).

218 Constitutions of Afghanistan, 2004 (art. 52 (Ch. 2) (art. 30)); Azerbaijan, 1978 (art. 41); Burundi, 2005
(art. 47); Cape Verde, 1992 (art. 70); China, 1982 (art. 45); Libyan Arab Jamahiriya, 1969 (art. 15); Republic of
Moldova, 1994 (art. 36); Nepal, 2008 (art. 16); Paraguay, 1999 (art. 369); Poland, 1997 (art. 68); Portugal, 1976
(art. 64); Romania, 1991 (arts 34 and 47); Serbia, 2006 (art. 68); Sierra Leone, 1991 (art. 8); South Africa, 1996
(art. 28); Syrian Arab Republic, 1973 (art. 47); Timor-Leste, 2002 (art. 56); Turkey, 1992 (art. 56).

217 Constitutions of Bahrain, 2002 (art. 5); Bulgaria, 1991 (art. 52); Cape Verde, 1992 (art. 70); Ecuador, 2008
(art. 35); Haiti, 1987 (arts 19 and 23); Iraq, 2006 (art. 31); Republic of Korea, 1948 (art. 72); Mozambique, 1990
(art. 116); Paraguay, 1992 (art. 69); Tajikistan, 1994 (art. 38); Thailand, 2007 (art. 80).

218 Constitutions of Bulgaria, 1991 (art. 51); Republic of Moldova, 1994 (arts 131 and 132); Ukraine, 1996
(art. 46).

218 constitutions of Botswana, 1965 (art. 115); Kiribati, 1979 (art. 104); Sierra Leone, 1991 (art. 161); Singapore,
1959 (art. 115); Solomon Islands, 1978 (art. 131); Swaziland, 2005 (art. 195); United Republic of Tanzania, 1977
(art. 142).
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Provisions attributing international treaties

authority equal or superior to national law

267. State obligations in relation to social security may be derived indirectly from
constitutional provisions attributing the force of law to international treaties, % or an
authority higher than national law, ! upon their publication or ratification. One example
is contained in article 215 of the Constitution of the Democratic Republic of the Congo:
“Lawfully concluded treaties and agreements have, when published, an authority
superior to that of the law, subject for each treaty and agreement to the application by the
other party.” Such provisions are characteristic of a monist system, — a legal system in
which the transformation of international treaties into national law is not necessary.
These provisions are particularly common in the constitutions of European and French-
speaking African countries. Constitutional provisions automatically introducing
international treaties into the national legal system have the effect of creating duties for
the State in relation to social security where such international treaties contain social
security provisions. As a result of such provisions, national laws denying social security
can also be declared unconstitutional on the grounds of inconsistency with an
international treaty, such as an international social security Convention or the
International Covenant on Economic, Social and Cultural Rights. %22

268. For instance, Dutch courts have recognized the direct application of several
international conventions on the basis of article 93 of the Constitution: “Provisions of
treaties and of resolutions by international institutions, which may be binding on all
persons by virtue of their contents, shall become binding after they have been
published.” 2 When applying article 93, the only condition to be fulfilled is that a
provision in a convention has direct effect. According to case law, this condition is
generally fulfilled when the wording of a provision creates a subjective entitlement for a
citizen which is unconditional and sufficiently concrete. For example, the Central Court
of Appeals recognized the direct application of Article 10(1)(b) of Convention No. 102
establishing the minimum medical care to be provided to women in the event of
pregnancy free of charge. ?* In another case, the Court recognized the direct effect of

220 Constitutions of Burundi, 2005 (art. 19); Cape Verde, 1992 (art. 17); Republic of Korea, 1948 (art. 6);
Kyrgyzstan, 2006 (art. 1); Madagascar, 1992 (Preamble); Mongolia, 1992 (art. 10); Mozambique, 1990 (art. 18);
Namibia, 1990 (art. 144); Peru, 1993 (art. 55); Portugal, 1976 (art. 8); Spain, 1978 (art. 96); Ukraine, 1996
(art. 9).

22! Constitutions of Armenia, 1995 (art. 6); Azerbaijan, 1978 (art. 151); Benin, 1990 (art. 147); Bulgaria, 1991
(art. 5); Burkina Faso, 1991 (art. 151); Burundi, 2005 (art. 45); Cape Verde, 1992 (art. 17); Central African
Republic, 2004 (art. 72); Chad, 1996 (art. 222); Congo, 2001 (art. 185); Céte d’lvoire, 2000 (art. 87); Croatia,
1990 (art. 140); Czech Republic, 1992 (art. 10); Democratic Republic of the Congo, 2005 (art. 216); Djiboulti,
1992 (art. 37); France, 1958 (art. 55); Georgia, 1995 (art. 6); Greece, 1978 (art. 28); Guinea, 1990 (art. 79);
Madagascar, 1992 (art. 132); Mali, 1992 (art. 132); Mauritania, 1991 (art. 79); Republic of Moldova, 1994
(art. 4); Montenegro, 2007 (art. 9); Niger, 1999 (art. 131); Romania, 1991 (art. 20); Rwanda, 2003 (art. 190); San
Marino, 1974 (art. 9); Senegal, 2001 (art. 97); Serbia, 2006 (art. 194); Slovenia, 1991 (art. 153); Tajikistan, 1994
(art. 10); Togo, 1992 (art. 140); Tunisia, 1959 (art. 32); Turkey, 1992 (art. 90).

222 |n certain countries, in France in particular, the constitutional jurisdiction has no competence to review the
conformity of national legislation with ratified international treaties. This review (contrdle de conventionnalité) is
of the competence of national jurisdictions, which may discard any legislative act as contrary to international
treaties and apply directly the latter subject to the condition that the provisions are sufficiently clear and precise.

228 Article 94 also provides that “Statutory regulations in force within the Kingdom shall not be applicable if such
application is in conflict with provisions of treaties that are binding on all persons or of resolutions by
international institutions”.

224 CRVB 29 May 1996, RSV 1999/9.

ILC.100/111/1B



Making social security a constitutional right

ILC.100/111/1B

Article 5 of Convention No. 118, which places a concrete obligation on member States
to export certain social security benefits to the beneficiaries residing abroad. *°

269. The Constitutional Court of Peru has recognized the right to social security on the
basis of article 55 of the Constitution, which provides that international treaties are part
of national law. Nevertheless, the Committee of Experts noted that the Court does not
seem to include the principles and the minima guaranteed by Convention No. 102,
ratified by Peru, in the “essential core” of the right to social security. Accordingly, while
upholding the right to social security as such, the ruling appears to void it of the concrete
contents of Convention No. 102. %

270. The Committee of Experts welcomes the fact that the Government of the
Plurinational State of Bolivia emphasizes that the new Constitution adopted in 2009
introduces a provision attributing to international treaties authority higher than that of
national law. The Government adds in this regard that, contrary to the situation under the
previous Constitution, international labour Conventions are now placed above national
laws. For this reason, the Government is envisaging the drafting of new laws and
regulations to give effect to the international labour Conventions ratified by the
Plurinational State of Bolivia. %’

271. The Constitutional Court of Azerbaijan ruled that a law restricting the pensions of
convicts serving prison sentences was in violation of article 9 of the International
Covenant on Economic, Social and Cultural Rights, which establishes the right to social
security. The Court therefore held that the law was inconsistent with the provisions of
the Constitution establishing that international treaties prevail over national law. 2%

272. The Committee observes that constitutional provisions that attribute to
international treaties authority that is equal to or higher than national law should operate
automatically, so that the provisions on social security contained in international treaties
override social security laws that are in conflict with them. Nevertheless, as the
Committee of Experts emphasized for example in an individual observation to Turkey in
1998, in order to dissipate any ambiguity in law, it is important for national legislation to
be brought into conformity with the provisions of international treaties. 22°

The role of constitutional and supreme courts
in defining the right to social security

273. The Committee of Experts has recognized on several occasions the important role
of constitutional and supreme courts in defining and making effective the right to social
security. Two regions in the world in which constitutional courts have been very active
in recent times in protecting the right to social security and other social rights are Latin
America and the “new democracies” of Eastern Europe.

225 CRvB 14 March 2003, RSV 2003/114, also in AB 2003/189.
228 Decision No. 1417-2005 PATC of 8 July 2005; CEACR, Convention No. 102, observation, Peru, 2010.
22T CEACR, Convention No. 102, observation, Plurinational State of Bolivia, 2010.

228 Constitutional Court of the Azerbaijan Republic, On Conformity of Article 109 of the Law on Pension
Maintenance of Citizens with articles 25, 38 and 71 of the Constitution of the Azerbaijan Republic, 29 Dec. 1999.

229 CEACR, Convention No. 118, observation, Turkey, 1998.
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Development of the constitutional right
to social security in Latin America

274. The constitutional courts of Latin American countries have ruled on various
occasions on the right to social security, defining its content or declaring
unconstitutional national laws that are in conflict with this right. Some of the cases
demonstrate the conflicts which may arise when, as has happened in Latin American
countries, recognition of the right to social security has developed much more rapidly at
the constitutional level than in the legislation.

275. The Constitutional Chamber of Costa Rica has considered on several occasions the
need to protect people not covered by the social security system. In some cases, it has
recognized their right to social security protection on the basis of the urgency of the case,
for example for the homeless or victims of serious accidents who require immediate
hospital care. The Court based its decisions, on the one hand, on the constitutional right
to social security, which is founded on the principle of social solidarity, supplemented by
the right to equality and the principle of human dignity, and, on the other, on the
principles of universality, compulsory affiliation and tripartite contributions, on which
the social security system is based in accordance with the Constitution. 2

276. In 2008, the Constitutional Court of Colombia recognized the right to health as a
fundamental right. If articles 49 and 50 of the Constitution of Colombia affirm a duty of
the State to guarantee health protection to all, the Court held that the right to health has
evolved and is now a fundamental human right in Colombian law. According to the
Court, everyone has a right to access the health services he or she needs and such access
must be timely, efficient and of good quality. 2! The Colombian Central Unitaria de
Trabajadores underlined the importance of this ruling in its answer to the questionnaire.

277. In 2009, the same Court ruled in favour of a pensioner and her fundamental right to
social security, equality and a minimum subsistence income. The Social Security
Institute had denied the plaintiff her old-age pension for lack of adequate contributions,
but had previously issued certification stating that she had paid sufficient contributions
to receive a pension. The Court held that the Social Security Institute had induced her
into error and acted in violation of the principle of legitimate expectations. The Court
ordered the Social Security Institute to grant the plaintiff an old-age pension in view of
the period for which the plaintiff had worked, which had not been included in the second
calculation, and considered that she had been misled regarding her contributions and
induced to apply for a pension replacement. %%

278. In 2005, the Bolivian Constitutional Court ruled that “the concept of social security
refers to all means of institutional protection against the risks that threaten the ability and
opportunity of people and their families to generate sufficient income to have a decent
human existence”. 23In the same year, the Venezuelan Constitutional Court ruled on the
independence of the right to social security from labour rights. In particular, in one case
regarding the right to retirement, the Court determined that the constitutional right to

20 Constitutional Court of Costa Rica, Ruling 06970, Recurso de amparo, Case No. 04-004874-0007-CO,
29 June 2004. However, in this case, the Constitutional Chamber rejected for lack of urgency an amparo action
(an appeal for the protection of constitutional rights) against the social security fund filed by a Costa Rican citizen
who had not received medical care as he was not covered by the social security system and had not paid the
corresponding contributions.

L constitutional Court of Colombia, Ruling T-760/08.
232 Constitutional Court of Colombia, Ruling T-268/09.
2% Constitutional Court of Plurinational State of Bolivia, Ruling 0051/2005, Sucre, 18 Aug. 2005.
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social security, granted under article 86 of the Bolivarian Constitution of Venezuela, and
developed in the form of a retirement pension, benefits people who, because of their age
and years of service, need such a guarantee to maintain their quality of life. The Court
held that although retirement benefits are derived from labour relations, they are a social
right provided for by the supreme law and developed by lower level laws to ensure the
protection of individuals. %*

279. The National Chamber of Appeals of the Federal Administrative Court of
Argentina found in a ruling in 1991 that “social security has as its own responsibility the
integral coverage of the negative consequences produced by social contingencies” and
that “the integral and indispensable character of social security benefits should not be
impaired by provisions whose practical application reduces substantially the entitlement
of the beneficiary to a retirement or pension, since rules of this nature conflict with the

right established by the Constitution and are not based on adequate grounds”. %*°

280. The Constitutional Court of Peru, in a ruling in 2005, recognized the importance of
the right to social security, 2*® and found that its condition of an “institutionalized system,
essential to the defence and development of various principles and fundamental rights,
permits the recognition of social security as an institutional guarantee”. It also held that
the Constitution guarantees every person the universal and progressive right to social
security, which has the dual purpose “first, to protect the individual against certain
contingencies and secondly, to improve their quality of life, which is manifested through
the different pension regimes that may be established, as well as the pension, that in this
case, happens to be the primary means to achieve these ends”. The Court also found that
“social security is a fundamental human right, which implies that society provides
institutions and mechanisms through which he or she may obtain funds for life and
solutions to pre-established problems, to achieve a harmonious existence with dignity,

considering that the person is the supreme end of society and the State”. 2*’

281. As a whole, the case law reported above defines the right to social security
through seven main concepts:

—  the right to social security is a fundamental right;

—  the right to social security has the dual purpose to protect individuals and
improve their quality of life;

—  the right to social security permits the recognition of social security as an
institutional guarantee;

—  the concept of social security refers to all means of institutional protection
against the risks that threaten the ability and opportunity of people and their
families to generate sufficient income to have a decent human existence;

— social security has as its own responsibility the integral coverage of the
negative consequences produced by social contingencies;

— national social security institutions have the duty to calculate benefits
correctly and to grant benefits in full, respecting the principle of legitimate
expectations of a beneficiary;

2% Constitutional Court of Venezuela Ruling No. 165, Case No. 05-0243, 2 Mar. 2005.

2% | 6pez, Guillermo ¢/ E.N. -Armada Arg. s/ personal militar y civil de las FFAA. y de Seg, Case No. 8517/91,
19 Aug. 1998, http://ar.vlex.com/vid/lopez-guillermo-armada-arg-ffaa-seg-34917665#ixzz0Ovoh Y zEf8.

2% constitutional Court of Peru, Ruling No. 1417-2005 PATC, 8 July 2005.
287 Constitutional Court of Peru, Ruling No. 1396-2004-AA/TC, 25 Jan. 2005 (FJ 6).
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— on the basis of the urgency of the case and social solidarity, individuals who

are not covered by the social security system may be entitled to social security
benefits.

Protection of the constitutional right to social
security in Eastern Europe

282. The constitutions of the “new democracies” of Eastern Europe offer another
example of a human rights approach to social security, supplemented by a certain
activism of constitutional courts in defining and protecting social security rights in
transition to the market economy and against the austerity measures provoked by the
economic crisis. The case law in Eastern European countries presents a rather
controversial picture, reflecting the abandonment of the socialist law doctrine. It is worth
noting that the majority of cases brought before the constitutional courts in transition
countries with respect to social security rights of citizens concerned legislation
attempting to directly reduce the amount of benefits due to them or to curtail their
acquired rights.

283. In 2002, the Committee of Experts noted with satisfaction the adoption by Croatia
on 29 January 1999 of a law amending the Health Insurance Act to repeal the provisions
of section 59(2) and (3) of the Act, pursuant to the decision of the Constitutional Court
on 9 November 1998 on the unconstitutionality of the provisions reducing medical care
of the workers to the right to emergency medical aid only, in cases in which
contributions have not been paid by their employers. 2 Protection of the right to pension
as a social security right was the subject of the decisions of the Constitutional Courts of
Belarus and the former Yugoslav Republic of Macedonia, dated 1996 and 2008,
respectively. These rulings considered the constitutionality of a national law creating less
favourable conditions for the granting of a pension in relation to the constitutional
provisions affirming the right to social security. ?° In a decision of 2009, the
Constitutional Court of Ukraine ruled that a law of 2000, restricting the right to
unemployment benefits in case of termination of labour agreement by consent of the parties,
was unconstitutional because it violated the principle of non-retrogression enshrined in
article 22 of the Constitution, which provides that “the content and scope of existing rights
and freedoms shall not be diminished by the adoption of new laws or by the amendment
of laws that are in force.” %

284. The Polish Government has provided a notable example of decision of the
Constitutional Court, which led in 2009 to the introduction of statutory provisions on
guaranteed benefits in Poland. Until 2009, the Act of 23 January 2003 on health
insurance imposed an obligation on the National Health Fund to finance all health care
provided to the insured by contracted providers. The fulfilment of such an obligation
resulted in practice in a situation in which each public institution, by contracting out
benefits, determined those that will be available to the insured. The Constitutional Court
ruled on 7 January 2004 (K14/03) that, such a situation was not in compliance with
article 68(2) of the Constitution, which provides that citizens should have “equal access
to health-care services and that the conditions for, and scope of, the provision of services

238 CEACR, Convention No. 102, observation, Croatia, 2002.

238 Judgment of the Constitutional Court of the Republic of Belarus, 27 Nov. 1997, Minsk No. J-60/97; Judgment
of the Constitutional Court of The former Yugoslav Republic of Macedonia, 13 Feb. 2008, No. U.N0.216/2007.

280 Constitutional Court of Ukraine, decision of 7 October 2009, case no. 25-rp/2009. The Court underlined that
social benefits, compensations and guarantees are an essential component of the constitutional right to a sufficient
standard of living; diminishing the content and scope of this right by the adoption of subsequent leg