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	Gender discrimination for maternity in the social security legislation

Spain, 2007


 

The Spanish Women’s Organization “STES”(www.stes.es) has addressed the Women’s Institute and the Labour Minister in condemnation of the gender discrimination in the social security legislation.

 

At the end of the legislative process (2007), the Spanish government has been promoting the increase of birth-rates, with economic support of 2,500 Euros per birth.


We do not believe that these measures are useful when the labour and family conciliation fails in reference with the care of children and the maternity. This social security legislation discriminates against women in the access to employment.


The social security legislation equates the maternity leave to a sick leave, meaning that these permits are treated like temporary labour incapacities. Women under the maternity leave do not have access to labour offers. The social security system does not allow people with a sick leave to apply for those labour positions. The National Employment Institute does not include those women for the labour offers.

 

The Spanish Constitutional Court’s sentence (STC 214/2006, July 3 2006) gave the right (on the grounds of discrimination) for a woman to apply for an educational job in the Andalucía’s council (south of Spain) under the maternity leave.  The National Employment Institute did not allow her to apply for the position.

 

The Constitutional Court argued in the sentence that gender discrimination applied in the case; the article 14 of the Spanish constitution states that “unfavourable treatment based on pregnancy or maternity represents gender discrimination”.

 

Also the Constitutional Court mentions its own previous sentences “the physical condition of women workers must be also compatible with their labour rights, so any unfavourable treatment based on pregnancy or maternity represents gender discrimination” (sentence 182/2005, July 4).

 

The Constitutional Court mentions several international agreements that must be taken into account in the case, especially related with women labour rights, such us the International Labour Organization’s conventions, 103 (maternity protection), 111 (employment discrimination), 156 (workers with family responsibilities), and the New York convention; the elimination of women discrimination (December 18, 1979).

 

 

The Constitutional Court also makes reference to the European law (European directive 2002/73/CE, which changes the former directive 76/207/CEE, regarding the same treatment between men and women in the access to employment, labour opportunities and labour conditions). The European Court of justice also judges that “Not hiring a woman because of her maternity must be considered gender discrimination (sentence November 8 th 1990, 177-1988, Dekker), even though she could not work from the first days (sentence February 3 rd 2000, 207-1998, Mahlburg)”.

 

The women’s organization “STES”(www.stes.es ) urges the distinction between a sick leave and the correct provision of a maternity leave.

The Spanish constitutional court notes the difference between the two permits, which is also indicated in the Status of Worker and the Social Security law.

In the Status of Worker, during the first 6 weeks after childbirth, maternity will cause the suspension of the labour contract and the female worker will decide when to take the rest of the leave. This is the only similarity with temporary incapacity.

 

In the Spanish legal system the Constitutional Court’s sentences are very important, and they must to be respected. The Constitutional Court sentence 214/2006 is directly related with the case studied. Also, the Constitutional Court does not include any reference to the just approved “Equality law”, which was approved by congress after the sentence.

 

However, the ‘Equity Law” in its article 8, it is very clear about discrimination against women for maternity or pregnancy, saying “any unfavourable treatment against women for pregnancy or maternity must be considered gender discrimination”, which confirms the constitutional sentence 214/2006.

 

Discrimination against women for maternity is a serious damage to women rights, and these rights are protected by the constitution, the equity law and other international agreements regarding “human rights”, which should be taken into account in reference to the Spanish constitution article 10.2.

 

The Spanish Women’s Organization “STES”(www.stes.es ) has addressed the Women’s Institute and the Labour Minister in condemnation of the gender discrimination in the social security legislation.  The organization urges the Labour Minister, who is charged to protect women from discrimination, to change the specific parts of the state social security regulations.

